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PROPOSED AMENDMENTS TO FCC ACT OF 1934 


TUESDAY, JUNE 9, 1959 


U.S. SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
SUBCOMMITTEE ON COMMUNICATIONS, 
, Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 
5110, New Senate Office Building, Hon. Strom Thurmond presiding. 

Senator THuRMOND. The committee will come to order. 

Mr. Russell, will you come around and we will proceed with your 
testimony. 

I might state in the beginning this is the start of a series of open 
hearings to be held on 16 bills which would amend the Communica- 
tions Act of 1934. ‘Today’s hearing will involve five bills that were 
introduced by Senator Warren G. Magnuson, chairman of this com- 
mittee, at the request of the Federal Communications Commission. 
They are S. 1734, S. 1735, S. 1736, S. 1738, and S. 1740. 

S. 1734 would amend the Communications Act so as to prohibit 
any person as well as the staff of the General Counsel, Office of the 
Chief Engineer, and those who participate in a case of adjudication 
which has been designated for hearing by the Commission from 
directly or indirectly making any presentation respecting such case 
to the Commission, or any member thereof, any hearing examiner, 
any assistant to a Commissioner or any member of the review staff 
unless all parties to the case are duly notified and given a chance to 
participate. 

S. 1735 would repeal the section of the Communications Act which 
permits the Commissioners to receive an honorarium for making 
speeches or writing materials for publication. 

S. 1736 would amend the Communications Act by eliminating the 
requirement of an oath or affirmation on certain documents filed 
with the FCC. 

S. 1738 would amend section 5(c) of the Communications Act so 
as to redefine the duties and functions of the Commission’s review staff. 

S. 1740 would amend section 202(b) of the Communications Act 
so as to give the FCC legislative authority to regulate charges and 
services of common carriers for the use of microwave and other point- 
to-point circuits, along with the use of wires in chain broadcasting or 
incidental to radio communication of any kind. The Commission’s 
present authority in this respect is now limited to the use of wires 
under section, 202(b). 

When the subcommittee completes its hearings today it will convene 
at 10 a.m. on Thursday, June 11, and the hearings on that day will 
cover the bills S. 1733, S. 1737, and S. 1898. 





Nore.—Professional staff member assigned to this hearing, Nicholas Zapple. 
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S. 1733 would amend section 309(b) of the Communications Act by 
eliminating the requirement calling for the Commission to forward a 
prehearing notice to the applicant and known part of interest before 
an application is designated for hearing. 

S. 1737 would authorize the imposition of fines for certain violations 
of the rules and regulations of the FCC in the common carrier safety 
and special service fields. 

S. 1898 would amend section 309(c), the so-called protest provision 
of the Communications Act, which permits a party to protest a grant 
that is made without a hearing. The proposed amendment would 
provide a pregrant hearing procedure in order to eliminate the present 
hearing procedures that result only after a grant is made without a 
hearing. 

This bill would also modify the present law so as to require the Com- 
mission to take action within a specified period of time after filing 
of petitions for rehearings of grants made initially without a hearing, 

(The bills follow:) 


[S. 1734, 86th Cong., 1st sess.] 


A BILL To amend section 409(c) of the Communications Act of 1934, as amended, with respect to presenta- 
= in any case of adjudication which has been designated for a hearing by the Federal Communications 
ommission 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That paragraph (2) of subsection (c) of section 
409 of the Communications Act of 1934, as amended (47 U.S.C. 409(c)), is 
amended to read as follows: 

**(2) In any case of adjudication (as defined in the Administrative Procedure 
Act) which has been designated for a hearing by the Commission, no member of 
the Office of the General Counsel, or the Office of the Chief Engineer, or any 
other person, shall (except to the extent required for the disposition of ex parte 
matters as authorized by law), directly or indirectly, make any presentation 
respecting such case to the Commission or any member thereof, any hearing 
examiner, any assistant to a Commissioner, or any member of the review staff, 
unless upon notice and opportunity for all parties to participate: Provided, That 
the provisions of this paragraph (2) shall not prevent consultations among the 
Commissioners, their assistants, and the review staff as provided in section 5(c).” 


[S. 1735, 86th Cong., Ist sess.] 


A BILL To repeal the honorarium provision in subsection (b) of section 4 of the Communications Act of 
1934, as amended 


Be it enacted by the Senate and House of Representatives of the United States of | 


America in Congress assembled, That the third sentence of subsection (b) of section 
4 of the Communications Act of 1934, as amended (47 U.S.C. 154(b)), is amended 
by striking out after the word “‘employment”’ the semicolon, adding a period 
thereafter and striking the following: “but this shall not apply to the presentation 
or delivery of publications or papers for which a reasonable honorarium or com- 
pensation may be accepted.” 


[S. 1736, 86th Cong., Ist session] 


A BILL To amend the Communications Act of 1934, as amended, by eliminating the requirement of an 
oath or affirmation on certain documents filed with the Federal Communications Commission 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That subsection (a) of section 219 of the Com- 
munications Act of 1934, as amended (47 U.S.C. 219(a)), is amended by striking 
out from the first sentence thereof the words “under oath’’. 

Sec. 2. That subsection (b) of section 219 of the Communications Act of 1934, 
as amended (47 U.S.C. 219(b)), is amended by striking out from the penultimate 
sentence thereof after the word ‘‘Act’’ the semicolon, adding a period thereafter 
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and striking out the following: ‘and such periodical or special reports shall be 
under oath whenever the Commission so requires’. 

Sec. 3. That subsection (b) of section 308 of the Communications Act of 1934, 
as amended (47 U.S.C. 308(a)), is amended by striking out from the last sentence 
thereof the words “under oath or affirmation’. 

Sec. 4. That subsection (a) of section 319 of the Communications Act of 1934, 
as amended (47 U.S.C. 319(a)), is amended by striking out from the last sentence 
thereof the words ‘‘under oath or affirmation.” 


[S. 1788, 86th Cong., 1st sess.] 


ABILL To amend section 5(c) of the Communications Act of 1934, as amended, to redefine the duties and 
functions of the review staff 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That subsection (c) of section 5 of the Communi- 
cations Act of 1934, as amended (47 U.S.C. 155 (c)), is amended by striking out 
the fourth sentence thereof and inserting in lieu thereof the following two sen- 
tences: ‘‘The review staff shall perform no duties or functions other than those 
prescribed by the Commission to assist it, in cases of adjudication (as defined in 
the Administrative Procedure Act) which have been designated for hearing. It 
shall make no recommendations concerning the final disposition of any proceed- 
ing, and any document finally disposing of a proceeding shall be prepared in 
accordance with the specific directions of the Commission.” 


{S. 1740, 86th Cong., Ist sess.] 


A BILL To amend seetion 202(b) of the Communications Act of 1934 in order to expand the Federal Come 
munications Commission's regulatory authority under such section 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assemblei, That subsection (b) of section 202 of the Com- 
munications Act of 1934 (47 U.S.C. 202(b)) is amended to read as follows: 

“(b) Charges or services, whenever referred to in this Act, include charges for, 
or services in connection with, the use of communication facilities of common 
carriers in chain broadcasting or incidental to radio communication of any kind.” 


Senator THurMoND. I notice now that Commissioner Hyde has 
come in and since he was listed first, Mr. Russell, if you have no 
objection we will take him first. 

Mr. Russeuu. I would prefer it that way, sir. 

Senator THurmMonp. Mr. Hyde, we are glad to have you with us 
and we will be glad to hear from you at this time. 


STATEMENT OF ROSEL HYDE, COMMISSIONER, FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. Hyper. Mr. Chairman, the bills which you have described were 
suggested by the Commission as appropriate amendments to the Com- 
munications Act out of the experience that we have had in administer- 
ing the act. 

I believe that you referred to S. 1734 first and perhaps it would be 
maretient if I took them up in the order in which you mentioned 
them. 

Senator THurmMonp. That would be all right, just take them up in 
the order in which I mentioned them. 

Mr. Hype. S. 1734 contemplates further restrictions on ex parte 
contacts being made to the Commissioners. Actually, the suggested 
language which is in the bill before you broadens the language of the 
act so as to bar representations by any person. 
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If you will remember the present provision of the law, section 
409(c)(2) provides that no person who has participated in the pre. 
sentation or preparation for presentation of such cases before an 
examiner or examiners or the Commission and no member of the Office 
of the General Counsel, the Office of the Chief Engineer, or the Office 
of the Chief Accountant may make representations to the Com- 
mission. 

Now, the proposed legislation would bar any person. There are 
implications in the present statute that persons who had not partici. 
pated in preparation or presentation might legally make representa. 
tions to the Commission. Under the suggested language we think it js 
clear that it would be illegal under this specific statute for any person, 
whether or not they had participated in the preparation or presentation 
of the case, to make an ex parte representation to the Commission, 
That is the gist of the amendment. 

There are some other changes. This does not cover all of the 
language changes, but what I have stated I believe is the gist and 
substance of the proposed amendment. 

I will refer now to 8. 1735 if it meets the pleasure of the committee, 

Senator THurMoND. You may proceed. 

Mr. Hyper. Under the present language of the Communications 
Act a Commissioner may receive an honorarium for preparation or 
presentation of papers. The proposed legislation would eliminate 
this provision of the act. We have recommended this for the reason 
that the present statute leads to misunderstandings, perhaps invites 
situations which might get difficult for the Commission to avoid 
misunderstandings. We believe that the public interest would be 
served, the administration of the act would be enhanced if we elimin- 
ated this provision of law which does permit the offering and the ac- 
ceptance of honorariums. 

Senator THurMonp. In other words, this S. 1735 would amend the 
penn law to provide that the Commissioners cannot receive an 

onorarium for making speeches or writing materials for publication; 
is that correct? 

Mr. Hype. That is right, it would eliminate what has been a 
specific provision making that or permitting that. 

Senator THurmonpD. The present law authorizes that to be done? 

Mr. Hype. It does. 

Senator THurmMonp. And this amends the law and eliminates that? 

Mr. Hype. That is right, sir. 

Senator THurMoND. All right, sir. 

Going back to this S. 1734, I don’t believe I remember your bringing 
out this point. Is it your opinion that this S. 1734 would prohibit 
any Member of Congress from contacting or giving their opinion 
about any case before the FCC? 

Mr. Hype. It is my opinion that it would prohibit any person, 
including Members of Congress, from making a representation except 
upon notice to all parties concerned. 

Senator TuurMonp. To all parties. In other words, if they wished 
to write a letter or express any opinion on any matter pending at the 
FCC they would have to give notice the same as anyone else gives 
notice in order to present their views? 

Mr. Hype. Yes, sir, that is the way we understand it. 
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Senator THuRMoND. All right, sir, I wanted to get your concept of 
it to see if that is the case. 

Mr. Hype. We are, of course, referring to adjudicatory matters. 

Senator ,THuRMOND. Yes; I understand that. That applies to 
adjudicatory matters only, is that correct? 

fr. Hyper. Yes; matters which are in a hearing posture have 
been designated for a hearing. This would not prevent the routine 
inquiry about administiative matters or even the submission of 
information. 

Senator THuRMOND. These are matters that the members of the 
FCC would more or less sit on as judges? 

Mr. Hype. Yes, sir. 

Senator THurMoND. And would have to adjudicate? 

Mr. Hype. Richt. 

Senator THurMonp. All right, sir. 

Now, next is S. 1736. 

Mr. Hype. This is designed to eliminate the requirement of an 
oath or affirmation being made before a notary. As you know, 
Mr. Chairman, there is a Federal statute which applies sanctions to 
submission of a false or misstatement to the Government. We 
believe that the interests of the Government are fully protected by 
this provision of general law and elimination of the requirement of 
going before a notary would relieve applicants of certain burdens and 
nuisances. It would save us the expense of sending applications back 
on occasion when the other has been overlooked or improperly 
exacuted. 

We still would be protected by the statute which makes a willful 
false statement a violation of law and there would be notice on 
our application forms calling the applicant’s attention to the appli- 
cable Federal law. 

I believe that this is in line with what has been the policy through- 
out the Government. 

Senator THuRMOND. In other words, what this bill proposes to do 
is to substitute for the oath or affirmation a statement that willful 
false statements on this form can be punished by fine or imprisonment. 

Mr. Hyp. Yes, sir. 

Senator THurRMonD. Is that your conception of this bill and what 
it proposes to do? 

fr. Hyp. Yes. Senator, one moment, a little technical qualifi- 
cation on my answer. 

The bill would not provide specifically for this reference to the 
statute but in our administration of the act we would have a specific 
notice on our forms calling the applicant’s attention to the fact that 
any false statement would be subject to fine or imprisonment. 

Sisator THuRMOND. Although the bill doesn’t require you to place 
this statement on here with regard to false statements it would be the 
plan of the Commission to do it? 

Mr. Hypz. That is true, sir; and I would like 

Senator THurMoND. If this S. 1736 is passed repealing the require- 
ments for the affirmation or oath. 

Mr. Hypz. If this bill is passed repealing the requirement for an 
oath or affirmation we will, in ourfadministration of the act, provide 
4 notice in our application forms calling attention to the fact that a 





43934—59——2 








6 PROPOSED AMENDMENTS TO FCC ACT OF 1934 ; 


willful or false statement is punishable by fine or imprisonment with 
a reference to the appropriate Federal statute. 

I should like to say that even if we omitted such a notice citizens 
are on notice of the requirements of the law. We would, for their 
guidance in our administrative practice give them specific notice op 





our forms. : 
Senator THuRMonp. All right, sir. Now you can proceed to 
S. 1738. 


Mr. Hype. S. 1738 would amend section 5(c) which we believe js 
unduly restrictive. Our purpose is to make more efficient and more 
effective use of our review staff. | 

Under the present statute there are very drastic limitations on what 
our opinions and review staff may do for the Commission. | 

I would like to mention in this connection that two of our members 
would recommend that this section be eliminated entirely. I havea 
separate statement by Commissioner Frederick W. Ford who states: 

I believe that section 5(c) is unduly restrictive, unnecessary, and should be 
repealed. Section 5(c) of the Administrative Procedure Act relating to the 
separation of functions of the staff, contains all of the safeguards required. 

I should like also to read the statement of Commissioner Robert T, 
Bartley: a 

In my opinion, the Commission’s proposal to amend section 5(c) of the Com. 
munications Act of 1934 would still limit the assistance of the review staff to a far 
greater degree than is either necessary or desirable. It should be borne in mind | 
that this staff has the sole function of assisting the Commission in adjudicatory { 
cases and that it is directly responsible to the Commissioners—it does not investi- 
gate, it does not prosecute. ‘To deprive the Commission of the full assistance of 
which this staff is capable is both wasteful and inefficient. To permit this staff 
to assist the Commission fully in its decisional process would not in any way 
deprive any party to a case of any inherent right and could contribute to speedier 
action. 

Therefore, I do not agree with the second sentence of the Commission’s proposed | 
bill. 

Now, the Commission as such by majority action recommends an | 
amendment which eases the present restrictions but would still pre- | 
clude the review staff from making a recommendation as to the final 
disposition of a case. 

As we understand the proposed language it would make it possible } 
for the review staff to make certain analyses of hearing records and to 
make recommendations on interlocutory matters. This, I think, 
would make it possible for the Commission to have a greater use from | 
its staff without in any way watering down the responsibility of the | 
Commissioners or interfering with their application of their judgment 
and reasoning to decisions. 

We believe that it would help materially in expediting our work and, 
Mr. Chairman, I would like to suggest that perhaps the outstanding | 
need in administrative law is more expedition in handling of adminis- 
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trative hearings. I believe that long delays result in dissatisfaction, 
they invite speculation as to what is going on. A prompt hearing, 
— decision is an objective which would go a long way toward 
etter administrative procedure. 
We think that this bill would help us to move our hearing cases 
faster than we have been able to do without untoward effect on the 
quality of judgment. 
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Mr. ZaprLe. Commissioner Hyde, what portion of the Commis- 
sion’s work in adjudicatory matters is of an interlocutory nature? 

Mr. Hype. I cannot give you a percentage breakdown but I can 
tell you in the average or typical case there is a tremendous volume of 
interlocutory pleadings. We have tried to ease this burden somewhat 
by delegations to hearing examiners and to staff but even when you 
make delegations we must, of course, afford an opportunity for appeal 
to the Commission either during the course of the hearing or at the 
time when the examiner’s report comes in. We have tried such de- 
vices as limiting the number of such pleadings but there is an irre- 
ducible minimum and even after you have taken such measures as 
you reasonably can there is a large volume of interlocutory pleadings 
to deal with. 

We have sometimes thought that if we could dispose of them pro- 
curium, without necessity of writing down detailed reasons for it, that 
it would speed the work, but as you know the Administrative Pro- 
cedures Act requires a statement of your reasons for every action you 
take. 

If we could use our review staff for review of the considerations and 
preparations of these statements more fully than we can now it will 
markedly help in expediting the handling of interlocutory matters. 

In a procedure where we will have, let us say, four or five applicants 
contending for a particular channel you can expect a number of inter- 
locutory pleadings from each applicant. In each instance, of course, 
there are answers and responses of one kind or another. 

Mr. ZaprLe. Commissioner Hyde, with reference to the amount of 
delay, is there any figure or any estimate that you could submit that 
would indicate the amount of delay that results as a consequence of 
the requirement that the Commission must personally dispose of 
interlocutory matters? 

Mr. Hype. I am sorry I cannot give you a figure in days and weeks 
and the next month 

Mr. Zappue. But there is a definite delay. 

Mr. Hype. There is a very obvious delay. If you were to observe 
the handling of a particular case you would observe that in the process 
of handling the—let’s say the four or five applications for a given 
television channel that from week to week there will be pleadings 
from each one of the several applicants and responses and we will be 
required in handling these petitions and pleadings and motions to 
examine in detail the points urged of each of the interested parties 
and treat them in our final order. It does take weeks. 

Now, a usual hearing case won’t be decided until a year after a 
hearing examiner has disposed of it, but the delays in the interlocutory 
proceedings will string along during the course of a hearing until 
months after a hearing has been held. After a hearing has been held 
there will be petitions to reopen the hearing, some new development. 

I think it would afford a very significant improvement on our pro- 
cesses, particularly in terms of the time it takes to act upon them if 
we could make a more efficient use of this review staff which, after all, 
is completely separated from all other bureaus, offices of the Commis- 
sion. 

Mr. Zaprie. In view of the volume of interlocutory pleadings, 
assuming that this legislation were enacted, would it require additional 
personnel? 
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Mr. Hynes. I do not believe so. It is a very—lI believe that an 
attorney who has made the digest which he is permitted to make now 
could, in that same time, make the analysis and the recommendation 
and perhaps make suggestions as to what precedents and prior motions 
would call for without devoting any additional time to it. This pro- 
posal here would make it possible for us to get the benefits of the work 
that the man who now can only make a digest will have done in order 
to give us an appropriate digest. These are professional people and 
they are not connected with any prosecutory, investigatory function 
of the Commission, they are quite isolated. 

Mr. Zarpie. Will you supply for the record the number of per- 
sonnel you now have assigned to the review and opinion staff indicat- 
ing through a breakdown as to the lawyers, number of engineers, 
et cetera. 

Mr. Hype. I can give you that figure. We have a total of 31 in 
our review staff. This includes attorneys, engineers, one accountant, 
and secretaries. 

Senator THuRMOND. Excuse me, go ahead and finish. 

Mr. Hype. There are 8 secretaries, 3 engineers, 1 accountant, and 
the balance of the 31 are attorneys. 

Senator THurmonp. I want to ask you this question: On account 
of the enormous quantity of work before your Commission do the 
members of your Commission actually have the time to properly 
study and consider and pass on the various cases it handles or does it 
rely on or feel that it has to rely on the staff to make those decisions 
for it, and then the Commission approves or disapproves what the 
staff does? 

Mr. Hyper. We do not rely on the staff to make decisions for us, 
but we must rely upon them to brief, digest, and assist us in that 
process. We are overburdened in this sense, that we are hard pressed 
to give as much attention to the pleadings and the records as we 
would want to give them. 

We believe that the Commissioners could do their work better if 
they had this kind of assistance from the staff without delegating our 
decisional responsibility to the staff. 

Let me illustrate that in this way. A person working on the staff 
and with only one case to work on at the time can marshal the prec- 
edents that are relevant to this case, bring out the references to other 
matters and pinpoint the matters that need the attention of the 
Commission for its policy or its factual decision. 

Making a decision is not just a brief matter of a quick look at the 
record, ar least it should not be that, and yet if we cannot have assist- 
ance in analysis we are likely to be overwhelmed with detail. 

Our theory here is that with more help in preliminary analysis and 
particularly in disposing of interlocutory matters we would have 
more time to give to policy and substantive questions than we do now. 

Senator THurMoND. Do you feel that the members of the staff 
make objective studies and recommendation or do you feel that you 
have to continually be on guard to see that this is done? 

Mr. Hype. It would always be our duty to observe the character 
of the work of the staff. I feel that those employed in this very 
confidential work are objective. It would have to be an ability to be 
objective, and tiiistworthineds would always have to be an essential 


qualification of an employee in that very confidential work. 
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Senator TuHurmMonb. Do you generally act favorably upon the rec- 
ommendations of the staff? 

Mr. Hyper. We are not permitted to have their recommendation in 
adjudicatory matters now, even on interlocutory matters. 

I would say that in the nonhearing functions of the Commission we 
rely very heavily—— 

Senator TuurMonD. Speaking on matters which they are authorized 
to make recommendations. 

Mr. Hype. I realize and that is why I say in the ordinary adminis- 
trative functions of the Commission such as the, oh, the handling 
of rulemaking, we expect the staff to make recommendations looking 
toward improvements in the services. We expect, for instance, that 
the chief of the broadcast bureau with a particular responsibility in 
this important service would offer recommendations and suggestions 
to us. They are never approved in a rubberstamp matter of way. 
We would require his reasons for his recommendation and oftentimes 
a recommendation will be qualified, sometimes it will be rejected, 
but we do expect some leadership from these experts working in their 
particular specialized assignments. 

Mr. ZaprLte. Commissioner Hyde, would you say since the enact- 
ment of 5(c) that the creation of the opinions and staff bureau within 
the Commission has proven to be very effective and helpful. 

Mr. Hype. I consider this a very constructive step. ‘This is a very 
much better way to handle a decisional process than to have it farmed 
out among bureaus who might perhaps have some other bureau 
interest in a proceeding. This is a constructive arrangement and we 
wouldn’t suggest eliminating that bureau for a minute. What we 
have proposed here is an improvement, we think, upon the devise. 

Senator THurMonD. All right, sir, we will proceed now to 1740 if 
you wish to discuss that. 

Mr. Hypre. 8S. 1740. This legislation would broaden section 202(b) 
to make it clear that the Commission’s jurisdiction to regulate the 
rates and practices of the common carrier handling broadcast trans- 
mission material would be equally applicable to those situations where 
wire or radio is used. 

Mr. Chairman, this legislation is suggested by technological ad- 
vancements since the passage of the act and interest in having the 
language of the act consistent. 

If I may direct attention to the language of the provision that we 
are talking about, section 202, section 202(b), as it now appears in the 
statute reads: 

Charges or services whenever referred to in this Act include charges for or 
services in connection with the use of wires in chain broadcasting or incidental to 
radio communication of any kind. 

Now we understand that this provision was inserted in the act to 
make it clear that the regulating Commission would have jurisdiction 
over a wire link which delivered program material to a broadcast 
station even though this wire link may be all within a given State 
The reasons for this would be that the material in network broad- 
casting would usually be interstate. At the date of the enactment 
of this legislation the practice was to transmit such program material 
by wire. At the present date due to technological improvements 
transmission is often accomplished by use of microwaves. 
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Our suggestion here would simply substitute common carrier 
facilities for wire and it is in substance a clarification rather than an 
extension of the jurisdiction of the Commission. 

Senator THurMonp. I think that about covers the various bills 
that we are covering, doesn’t it? 

Mr. Hype. Yes, sir. 

Senator THurMoND. Do you have anything else you would like to 
say in connection with any of these bills? 

Mr. Hype. I haven’t, but, Mr. Chairman, I would like to say that 
the Commission certainly appreciates the attention that the com- 
mittee is giving to these recommendations which we believe will 
facilitate and improve the administration of the act. 

Thank you, sir. 

Senator THurmonp. Senator Engle, do you have any questions 
you would like to ask the witness? 

Senator Eneue. I think not, Mr. Chairman. Thank you. 

Senator Tourmonp. Thank you very much, Commissioner Hyde, 
for coming down this morning. 

The only other witness I believe this morning is Mr. Percy Russell, 
representing the FCC Bar Association. 

Suppose we take a 5-minute break, Mr. Russell, and then we will 
hear your testimony. 

(A short recess was taken.) 

Senator THurMoND. The committee will come to order, 

Mr. Russell, you may proceed with your testimony. 


STATEMENT OF PERCY H. RUSSELL, CHAIRMAN, COMMITTEE ON 
LEGISLATION, FEDERAL COMMUNICATIONS BAR ASSOCIATION 


Mr. Russet. Mr. Chairman, I have a prepared statement which I 
would prefer not to read but have incorporated in the record, if I 
may, and then I would like to give a few remarks about my view. 
I should say that I am appearing here as a representative of the 
Federal Communications Bar Association and am speaking on behalf 
of the association. I happen to be chairman of the legislation com- 
mittee of that association but I am not appearing here as such chair- 
man but as a duly authorized spokesman for the association. 

Senator THuRMOND. You want your statement incorporated first 
or after yourremarks? = —_ 

Mr. Russe... I would like it incorporated first, sir; and I would like 
to make my remarks at this time. 

Senator THurmonp. The record will show that this will be done. 

(The complete statement of Mr. Russell is as follows:) 

My name is Percy H. Russell. I am a partner in the law firm of Kirkland, 
Ellis, Hodson, Chaffetz & Masters and am engaged in private practice of law in 
this city. I am chairman of the Committee on Legislation of the Federal Com- 
munications Bar Association and am authorized by the executive committee of 
that association to express the association’s views regarding five bills to be 
considered at today’s session of the Subcommittee on Communications of the 
Senate Interstate and Foreign Commerce Committee. 

The Federal Communications Bar Association wishes to support the enactment 
of the following bills: 

S. 1734: This bill would amend section 409(c)(2) of the Communications Act 
of 1934 so as to prohibit any person (except to the extent required for the dis- 
position of ex parte matters as authorized by law) from making any presentation 
respecting a case in an adjudicatory status to the Commission, any hearing 
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examiner, any assistant to a Commissioner, or any member of the review staff 
except upon notice and opportunity for all parties to participate. 

§. 1735: This bill would repeal the provision in section 4 of the Communica- 
tions Act of 1934 permitting Commissioners to receive a reasonable hororarium 
or compensation for the presentation or delivery of publications or papers. 

§. 1736: This bill would amend sections 219, 308, and 319 of the Communica- 
tions Act of 1934 so as to eliminate the requirement that certain reports and appli- 
cations required by such sections be submitted under oath. The annual and 
other reports of common carriers would be affected by the legislation, as well as 
the normal applications submitted by persons in the broadcast field requesting 
construction permits, modifications thereof, station licenses, modifications of 
licenses, and renewals of licenses. As a substitute for the oath, the Commission 

ses to refer on the report of application forms to title 18, section 1001, of 
the United States Code, regarding punishments for making willful false statements. 

The bar association feels that the reasons advanced in writing by the Federal 
Communications Commission in support of these bills amply justify them. 

The association takes no position with respect to S. 1740. This bill would amend 
section 202(b) of the Communications Act to permit the Commission to regulate 
the charges and services of common carriers providing microwave and other high 
frequency radio circuits in chain broadcasting or incidental to radio communica- 
tion of any kind. It is believed that the legislation deals with substantive rather 
than procedural matters, and we do not ordinarily take any position on sub- 
stantive legislation. 

The bar association desires to oppose the enactment of 8. 1738. This bill 
would amend section 5(c) of the Communications Act to permit the Office of 
Opinions and Review to recommend to the Commission the manner in which 
interlocutory matters in adjudicatory cases should be decided. 

Section 5(c) of the Communications Act permits the Office of Opinions and 
Review, in cases of adjudication, to present summaries of the evidence introduced 
at the hearing, to prepare (after initial decision but prior to oral argument) a 
compilation of the facts material to the exceptions and replies, and to prepare for 
the Commission without recommendations and in accordance with specific 
directions from the Commission, the necessary memorandums, opinions, decisions, 
and orders in such cases. Section 5(c) was inserted in the act in 1952 for the 
purpose of preventing the staff from impinging in any way on the Commission’s 
own responsibility to decide cases by submitting the staff’s recommendations as 
to the manner in which adjudicatory cases should be resolved. Questions arising 
on interlocutory pleadings can frequently be dispositive of the entire merits of a 
controversy. Examples of such instances are petitions to amend applications in 
comparative broadcast proceedings or petitions to enlarge or delete issues in such 
cases. The rationale of section 5(c) would be completely negated if the Office of 
Opinions and Review were enabled to advise the Commission concerning the 
disposition of questions arising on interlocutory pleadings. 

Senator THurRMoND. All right, you may proceed. 

Mr. Russeui. The only bill which was discussed this morning 
which the bar association desires to oppose is S. 1738 which would 
amend the Communications Act, section 5(c) so as to give greater 
authority to the Office of Opinions and Review and in particular would 
authorize that office to recommend decisions to the Commission in 
interlocutory matters as distinguished from the actual final merits of 
an adjudicatory proceeding. 

This section 5(c) has had a long legislative history which I need not 
go into now except to emphasize the fact that it was a very hotly 
contested matter with a majority of the Commission opposing the 
provisions of section 5(c) but I know of at least one Commissioner 
who did favor it. 

In essence the section prohibits the Office of Opinions and Review 
from recommending to the Commission the decision of adjudicatory 
matters. 

The bar association feels that the present bill is unwise and that it 
does not deal with the heart of the problem. It is unwise, we feel, 
because oftentimes the decision on interlocutory matters may well be 
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dispositive of the proceeding. It may well determine whether one 

arty will get an application or another party or an application should 
* granted or denied. I refer specifically in that connection to such 
interlocutory matters as petitions to enlarge the issues which if granted 
would permit parties to argue a certain point which might be disposi. 
tive of the proceeding, but if denied the parties are precluded from 
introducing evidence on that point and the case might well go the 
other way. 

Another type of petition which is of an interlocutory character is 4 
petition for leave to amend an application. A petition for leave to 
amend may be dispositive of a proceeding because of the fact that an 
applicant is able to change his application and thereby improve it or 
modify it in such a way as to have a distinct impact upon the de. 
cisional process. 

Now we think that whatever reasons exist for the separation which 
is in 5(c) today between the Office of Opinions and Review and the 
limitations imposed on that office are equally applicable to inter. 
locutory proceedings. In other words, whatever justification exists 
for the present procedure on the merits on matters dealing with the 
merits applies equally to interlocutory proceedings. 

Section 5(c) was set up to require the decisions of adjudicatory cases | 
to be made on the record without the interposition of any view of the | 
staff, whether biased or not, I don’t care whether the staff intention. | 
ally designs to slant opinions, I don’t think they do, but nevertheless | 
you do have individual preferences which invariably creep into any 
recommendations and we feel that as attorneys that when we present 
our views on the record by pleadings or by oral argument or through 
witnesses at a hearing that we are entitled to have also presented on 
the record any opinion by persons on the staff of the Commission. 

We feel that Commissioners should act in adjudicatory cases as} 
judges and that as lawyers we are entitled to know what the arguments 
are in opposition to the points of view that we express and we fel | 
that our clients are entitled to that protection. 

Basically there are two types of interlocutory proceedings, one is 
the kind of case that comes to the Commissioners on appeal from 4} 
decision of an examiner or a motions commissioner or the chief hearing | 
examiner. Such instances are petitions to continue, petitions to 
amend, petitions to reopen the record, petitions to produce evidence’ 
from certain witnesses, or requests for subpenas. 

The other type of interlocutory proceeding is the kind that the 
Commission has to act on in the first instance. An illustration of that 
type of interlocutory matter is the petition to enlarge the issues. 
That power has not been delegated by the Commission to act on such 
matters to anyone on the staff or to a hearing examiner. Those peti- 
tions come to the Commission. 

With respect to the first type of interlocutory petition, namely, peti- 
tions for review, the Commission did introduce a rulemaking pro 
ceeding last year which would have drastically curtailed the review 
of interlocutory questions because the rulemaking proceeding, 
adopted, would have provided that there shall be no interlocutory 
appeal from the ruling of the hearing officer unless the hearing officer 
believes that extraordinary reasons are present and in effect gives his 
consent to that review by the Commission. 
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The bar association filed comments in that proceeding and took the 
ition that it favored such a curtailment of | review of interlocutory 
matters insofar as they came as such rulings were made by hearing 
examiners. The bar association did recognize a legal question with 
respect to the curtailment of the right of review when the original 
decision had been rendered by the motions commissioner or by the 
chief hearing examiner or by some other staff person to whom a deci- 
sion might be delegated. That is one way in which the Commission 
ight expedite the determination of these cases if it wishes to do so 
at know it does, and as Commissioner Hyde indicated it does. 

With respect to a petition to enlarge which comes to the Commis- 
sioners in the first instance, not on review, but must come to the Com- 
mission under the present procedure I see no reason why the Com- 
mission, if it wanted to avoid the decision, curtail its work in that 
connection, why the Commission could not delegate to the hearing 
examiner who presides at a case the question of whether or not the 
pétition to enlarge the issues should be granted. 

I don’t think that the proposal of the Commission cuts down on the 
number of interlocutory questions which it will have to decide; it 
merely says that the Commission will have the assistance of the 
opinion and review staff in the making of a recommendation. 

I think it is important to bear in mind that the Commissioners do 
have staff assistance in adjudicatory cases today. They have assist- 
ance in the first place from the broadcast bureau presenting its views 
in writing or orally. Its views, therefore, are a matter of public record 
which we as counsel have the right to answer, and the broadcast 
bureau does recommend to the Commission its views in these inter- 
locutory appeals so that the Commission does have the assistance of 
an agency set up by the Commission, empowered to represent the 
public interest, and yet I think the public interest is better protected 
that way by reason of the fact that those views are a matter of open 
record and we don’t have the problem of secret or nonopen recom- 
mendations submitted to the Commission. 

Now, in addition, the Commission does have the assistance of the 
Commissioners on legal assistants who are well qualified to advise 
the Commissioners on interlocutory matters or final decisions or any 
other matter that comes before the Commission in adjudicatory or 
nonadjudicatory cases, so that I don’t think that we have here a 
situation where the Commission doesn’t have assistance, but basically 
the bar association feels that if this bill were approved it would not 
solve the real problem which is expedition; it would simply permit 
the Commission to have a recommendation which nobody would know 
about and we feel that it would be an inroad to breaking down the 
entire section 5(c) which was put into the act after a long, long debate. 

I should note that there is a bill pending before the House known 
as H.R. 4800 which does have a provision to the effect that instead 
of having the Office of Opinions and Review write decisions the Com- 
missioners themselves should prepare the decisions with the assistance 
of their own staff. 

The bar association has not yet formulated any view on that ques- 
tion, which is related to the question we are discussing today, but that 
question will come before the Congress, and that, of course, presents 
quite a different picture. 


43934—59——-3 
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Today the Commission—the individual Commissioners—really 
don’t prepare the decisions themselves, the Office of Opinions and 
Review prepares them; and we feel that where that is the case cer- 
tainly that the Office of Opinions and Review shouldn’t come into the 
Commission with an—in effect a decision already prepared and say, 
“This is the way we think this matter ought to be decided.” 

Now if there were a different system set up—and I am giving no 
final view on it, I am just saying this other question is pending before 
the Congress w hereby the individual Commissioners were responsible 
for the preparation of their own decisions—I think you would have a 
different picture. You might have to transfer the Office of Opinions 
and Review over to the individual Commissioners’ staffs so as to en- 
large their staffs and give them more assistance. That latter pro- 
cedure is a procedure now adopted by the NLRB. That completes 
my views, sir, and I will answer any questions if you have them. 

‘Senator Tuurmonp. Mr. Russell, we wish to thank you for appear- 
ing and before we adjourn today I would like to tell Mr. Hyde if the 
FCC cares to submit any comments on the remarks of Mr. Russell 
here, that we will keep the record open for that purpose. 

Mr. Hyper. Thank you, Mr. Chairman. I would have some com- 
ment now, but in view of your offer to keep the record open I can 
consult with the Commissioners and I am sure they will want to sub- 
mit a further statement. We are very much concerned about the 
delays in the administrative hearing process. If there is one thing 
that would contribute to more respect for the administrative pro- 
cedure and more satisfactory results it would be more rapidity, 
We are looking for an efficient way to handle it. We are not asking 
for an opportunity to consider secret and undisclosed reasons. That 
has never been our purpose and we would consider it an improper 
activity at any time. Any decision that we make we give the reasons 
for it, no matter what the mechanics used may be. 

Senator THurMoND. Thank you. 

The subcommittee will now adjourn until Thursday morning at 
10 o’clock. 

(Thereupon, at 10:58 a.m., the subcommittee was adjourned, to 
reconvene at 10 a.m., Thursday, June 11, 1959.) 

(The following information was submitted for the record:) 

CoLUMBIA BroapcastTING System, INc., 
New York, N.Y., June 19, 1959, 
Hon. Joun O. Pastore, 


Chairman, Subcommittee on Communications, Senate Interstate and Foreign Com- 
merce Committee, Washington, D. C. 

Dear SENATOR PasSTORE: On May 19, 1959, it was announced that the Sub- 
committee on Communications of the Senate Interstate and Foreign Commerce 
Committee would hold a series of hearings on 12 bills which would amend the 
Communications Act of 1934. The hearings have been scheduled during the 

month of June and on July | and involve 8. 1734, 8S. 1735, S. 1736, 8. 1738, S. 1740, 
S. 1733, S. 1737, S. 1898, S. 1739, S. 1741, S. 1801, and S. 1886. 

The ‘publie release announcing the hearings ‘stated that interested parties 
desirous of submitting statements with respect to the bills should communicate 
with the committee. The purpose of this letter is to advise the subcommittee 
as to the views of Columbia Broadcasting System, Inc., with re gard to the bills 
which are before it. We request that it be incorporated in and made a part of the 
record of the hearings on the bills. 

The bills mentioned herein may be separated into two classes; namely, those 
dealing primarily with procedural matters and those which deal with matters other 
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than procedure. In general, we believe that the Federal Communications Com- 
mission should follow the same procedures as are followed by other independent 
agencies. In the absence of a strong showing to the contrary, the procedures of 
the Federal Communications Commission should he governed by the Adminis- 
trative Procedure Act or other laws applicable equally to all regulatory agencies 
of a similar nature. 

Special procedural requirements applicable only to the Federal Communica- 
tions Commission should be kept to a minimum. 

In our view, many of the specialized procedural requirements of the Communi- 
cations Act, and particularly many of those incorporated in the law as part of the 
1952 amendments, have resulted in substantial delays and inefficiencies within 
the Commission, and have not operated in the public interest. 

In the separate analyses which follow you will observe that in a number of 
instances we suggest the complete elimination of restrictive provisions—in this 
respect going beyond the partial remedy suggested in the particular bill. 


1. S. 1734 


This bill would amend the Communications Act so as to provide that in any 
case of adjudication, no person (with very minor exceptions) shall make any direct 
or indirect presentation to the Commission, to a hearing examiner, to the Com- 
mission’s staff, or to any member of the review staff, without notice and oppor- 
tunity for all parties to participate. Under the present law, the prohibition 
against such additional presentation without notice and opportunity for all parties 
to participate is limited to the Commission’s Offices of the General Counsel, the 
Chief Engineer, and Chief Accountant, and to persons who have actually partici- 
pated in the presentation or preparation of the case before the Commission. 

The principle of fairness underlying the requirement that in adjudicatory cases, 
once the proceeding has commenced, all parties be given the same opportunity to 
communicate with those having the responsibility to decide the case, and to reply 
to the communications of other parties with respect to such case, is inherent in 
our system of jurisprudence. Accordingly, we are in agreement with the purpose 
of S. 1734 which would extend this principle to all who participated in or have 
an interest in the case and to volunteers who may not have participated in the 
proceeding in any of its earlier stages. 

We would, however, note this. Under the bill, as well as at present, except 
for Commissioners’ assistants and the review staff, Commission staff members 
may not communicate with or discuss cases in adjudication except on the record. 
We believe that this extra precaution is neither necessary nor wise. Certainly 
we would not expect staff members to add or attempt to add facts to the record 
on an ex parte basis. However, we believe it makes for greater access by the 
Commission to the expertise of its staff, as well as greater consistency and de- 
fendability of its decisions in court proceedings, to permit it to consult with any- 
one on its staff, such as the General Counsel, during any stage of the adjudicatory 
process, excluding, of course, the hearing examiner and those staff members or 
units which have participated in the investigation or prosecution of the case. 
We do not believe that any further insulation of the Commissioners from its staff 
serves a useful purpose or is necessary to the protection of the parties to the 
proceeding or of the public. 

2. S. 1736 

The effect of S. 1735 is to prohibit Commissioners from receiving honorariums 
or compensation for presenting or delivering publications or papers. Permission 
to accept such honorariums was incorporated in the act by the so-called Mac- 
Farland amendments of 1952. CBS supported this permissive legislation at that 
time, and it still remains our view that there is nothing inherently improper in 
the receipt by Commissioners of honorariums or compensation for the delivery 
of technical papers requiring expert knowledge and for the preparation of which 
a good deal of time may be required. 

owever, the provision of the law permitting such honorariums and the prac- 
tice thereunder have been the cause of considerable discussion at the hearings of 
the Legislative Oversight Subcommittee of the House Interstate and Foreign 
Commerce Committee. It has been suggested that such provision has been 
abused or is susceptible to abuse. We understand that the Commission is in 
favor of eliminating the provision allowing honorariums to it. In these circum- 
stances, we accept its judgment and support S. 1735. 
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3. S. 1736 

S. 1736 would eliminate the requirement that certain reports filed with the 
Commission and applications for construction permits and licenses be executed 
under oath. In view of the general provision in the Criminal Code punishing 
false statements in filings with the eldienmeas the present requirement that 
reports and application be sworn to serves no useful purpose. It causes some 
inconvenience and delay in the preparation of the material to be filed. For this 
reason, we support 8. 1736. 


4. 8. 1738 

The effect of the amendment proposed in 8. 1738 is to permit the Commis- 
sion’s review staff, in cases of adjudication, to assist the Commission to an extent 
not now permitted by the act. At present, that staff is limited to preparing a 
factual summary of the evidence and a compilation of the material, such as ex- 
ceptions and briefs, filed with the Commission, and to preparing the Commission’s 
opinions in response to the latter’s specific directions. As a result of the amend- 
ment, the review staff—particularly that member who has worked on the case— 
would be permitted to discuss it with the Commission so long as it makes no ree- 
ommendation as to the ultimate resolution of the case. This amendment is an 
improvement over the present law which operates to stultify that unit in the 
Commission which, except for the hearing examiner, is in a position to be most 
familiar, objectively, with every aspect of the case. Accordingly, we support 
the amendment. 

We believe, however, that it would be more desirable if section 5(c) of the act 
were simply repealed. We agree with Commissioner Ford that is unduly re- 
strictive and is unnecessary, and that section 5(c) of the Administrative Procedure 
Act contains all the safeguards required. If section 5(c) of the Communications 
Act were repealed, the Commission could retain or abolish its review staff, as it 
saw fit, and would be free to consult with and seek help from any member of its 
staff, except those engaged in investigative or prosecuting functions in the par- 
ticular case or a factually related case. Such a situation would add most sub- 
stantially to the efficiency of the Commission and to the dispatch with which it 
disposes of pending cases. 


§. 8. 1740 

S. 1740 has the effect of making clear the Commission’s authority to regulate 
charges and services of common carriers in connection with the use of their radio 
facilities in chain broadcasting or other radio communications. Under the present 
act, the Commission’s authority apenne to be limited to such charges and services 
only where wire facilities are used. 

ile CBS is not generally concerned with the Commission’s common carrier 

operations, it does appear to us that where the Commission has authority to 
regulate charges and services in interstate common carrier communication by wire, 
it should have the same authority with respect to interstate common carrier com- 
munication by radio, in view of the general intermixing of the two and the common 
uses to which both are put. For that reason we support passage of S. 1740. 


6. S. 1733 

This section would eliminate the requirement that the Commission send a letter 
to applicants whose applications it believes require a hearing, affording them an 
pce unity to reply and explain why no hearing is necessary. This so-called 

acFarland letter procedure was added in 1952 with the hope that it might in 
many instances avoid the necessity for hearings. It is our understanding that in 
the Commission’s judgment these letters have accomplished little in this regard 
and, in many cases, have served only to delay the commencement of the hearings. 
Furthermore, there appears to be some doubt whether the letter procedure may 
be waived, even though all parties agree to a waiver. 

We accept the Commission’s judgment with respect to the undesirability of the 
letter procedure, and we support the bill which would eliminate it as a require- 
ment. We understand that the Commission could still utilize the procedure where 
it believed that it would be helpful to do so. 


PROPOSED AMENDMENTS TO FCC ACT OF 1934 


7. S. 1787 

8S. 1737 permits: the Commission to impose fines for violation of certain of its 
rules and regulations. Since stations in the broadcast service are excluded from 
its scope, and since, in general, our experience is limited to such stations, we take 
no position on this bill. 
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g. S. 1898 


§. 1898 eliminates the highly controversial protest procedure incorporated in 
the act in 1952 and substitutes therefor a so-called pregrant hearing procedure. 
The protest procedure has not worked. It was designed to protect interested 
parties by assuring them of a hearing on their views before applications were 
finally approved. However, the procedure has been utilized to delay grants of 
applications and, in our view, has operated against the public interest. 
ven after section 309(c)—the protest provision of the act—was amended in 
1956, it continued to make mandatory hearings on almost every application if 
requested by a person who could make some claim to financial or economic injury 
resulting from a grant of the appliction—however small or indirect that injury 
might be. 

The Commission will attest to the number of hearings which this provision has 
required. While we do not have these statistics, it is clear from an examination 
of the Commission’s reports end decisions that in very few of the protest hearings 
has the Commission’s preliminary decision that a grant was in order been ulti- 
mately reversed. The sole result of hearings on protests has been undue delay, 
in Many instances to the competitive advantage of the protesting party and to the 
disadvantage of the applicant as well as the public. 

We believe that the most desirable course would be to eliminate the protest 
procedure entirely and to require the Commission to act within a reasonable 
period of time on petitions for reconsideration under section 405 of the act and to 
state its reasons for its action. The most important group of persons to protect 
are those who would suffer interference to their signals in the event that pending 
applications are granted. In these cases, hearings have always been accorded— 
and perhaps are required by section 316 of the act—even before the protest pro- 
cedure was enacted into law. As for the others, the economic injury which they 
assert as giving them a right to a hearing is generally not a ground for denying 
the applications to which they are objecting. And if they assert and make a 
reasonable showing that the applications to which they object raise serious public 
interest questions, it seems likely that the Commission would set the matter for 
hearing or that the courts would require the Commission to doso. Thus the right 
to file a petition for reconsideration— presently granted by section 405 of the 
act—implemented by the right to a reasonably prompt decision on the petition 
and a statement of the Commission’s reasons, if denied, should afford all the safe- 
guards necessary to assure protection of the public interest. 

It must be conceded, however, that 3 substantial body of opinion does not 
believe that a return to its pre-1952 status with respect to the right to hearings of 
parties in interest is the proper remedy. Thus, if outright repeal of section 309(c) 
is not feasible, it is our view that S. 1898 is a desirable substitute for the present 
procedure. 

8. 1898 contains two improvements over the present situation. First, the 
statutory right to a hearing of parties in interest would be accorded onlv in the 
event objections are filed previous to grant of the application questiuned. It 
makes sense to us that objections to grants of applications, publie uotice of the 
filing of which has been given by the Commission, be made before the grant 
so that when an application is approved, it is reasonably final, and't he grantee may 

roceed with some assurance that the grant will not be upset. Such procedure 
consistent with the normal administrative process. 

Second, to obtain a hearing as a matter of right, a petitioner must show in its 
sworn pleading that a grant would be prima facie inconsistent with the public 
interest and he must raise substantial and material questions of fact with respect 
to this issue. Only if on the basis of sworn pleadings, substantial and material 
questions of fact are raised which cannot be resolved on the basis of the pleadings, 
and which relate specifically to the public interest aspects of the application in 
question, must a time-consuming and costly evidentiary hearing be held? Thus, 
it may be expected that as a result of the amendment, evidentiary hearings need 
no longer be held solely on the basis of pleadings raising insubstantial issues. 
And the public interest will be amply protected. 


9. S. 1739 


S. 1739 permits the Commission to waive the requirement of a construction 
permit for a station engaged solely in rebroadcasting, if the station was con- 
structed on or before January 1, 1959. Thus the bill deals primarily with booster 
stations which have been constructed without authorization and which, while 
initially found to be illegal, are now the subject of further consideration by the 
Commission. As we understand the amendment, it is necessary in order to permit 
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the booster stations to continue in operation if the Commission decides that such 
is in the public interest, convenience, and necessity. For this reason we support it, 


10. 8. 174 

S. 1741, if enacted into law, would permit the Commission, if it finds that the 
public interest, convenience, and necessity would be served thereby, to waive 
the present radio operator requirements for broadcast stations. Under the 
present law, such waiver is permitted for certain other types of stations but not 
for stations engaged in broadcasting. So long as the grant of a waiver is con- 
ditioned upon a finding that the public interest would be served, it would appear 
to be appropriate to permit it for broadcast, as well as nonbroadcast, stations, 
We, therefore, support S. 1741. 


11. S. 1801 

Up to the present time, community antenna television systems have been oper- 
ating without any control by or supervision of the Federal Communications Com- 
mission. While these systems generally do not originate programs of their own, 
but pick up and retransmit the program material of broadcast stations, there is 
no requirement in the act that the systems obtain permission of the stations whose 
programs or signals they are retransmitting. The act, however, does prohibit 
broadcast stations from rebroadeasting or retransmitting signals of other stations 
without the consent of the latter. 

S. 1801 would require community antenna television systems to obtain the 
express authority of the broadcast stations whose signals they are redistributing 
or retransmitting. It also would require the systems to redistributed the pro- 
grams broadcast by television broadcast stations assigned to cities or communities 
in or near the community or communities where the systems operate, if requested 
to do so by the television broadcast stations. 

Thus, for the first time, under the bill, the Commission would be asserting some 
jurisdiction—although limited—over community television antenna systems. It 
protects broadcast stations in their signals and would assure them, if they request 
it, more or better coverage by utilization of the community antenna television 
systems. 

We have not studied the various problems inherent in community antenna 
systems sufficiently, up to the present, to have a definite opinion as to the extent 
to which authority over the systems should be granted the Commission. How- 
ever, we believe that that portion of S. 1801 which requires community antenna 
systems to obtain the consent of the originating stations before they rebroadcast 
their signals is a reasonable requirement and we support its enactment. We 
voice support for this portion of S. 1801 on the understanding that neither the 
intent nor letter thereof obviates the necessity of obtaining the express authority 
to redistribute the program from the owner or owners of property rights in such 
program. 

On the other hand, that portion of the bill which makes mandatory the rebroad- 
casting or redistributing by the community antenna systems of the programs 
broadcast by television broadcast stations, if requested by the latter, gives us 
considerable difficulty. We believe it should receive extensive study by the 
industry and by Congress before it is enacted into law. In our view, it represents 
a significant departure from the theory and philosophy of the Communications 
Act. Unless and until community antenna systems are classified as common 
carriers, to require them to carry the signal of television broadcast stations 
represents an innovation which so far as we know is unique. We do not support 
the passage of section 3 of S. 1801 at the present time. 


12. S. 1886 

S. 1886 combines the provisions of 8. 1739, S. 1741, and 8. 1801, supra, and our 
comments on the individual bills apply equally to the various parts of the omnibus 
measure. 

Respectfully submitted. 


CoLUMBIA BROADCASTING System, INC. 
By Ricuarp 8S. SaLant, Vice President. 
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WESTINGHOUSE BroapcastInG Co., INc., 
New York, N.Y., July 27, 1959. 
Hon. JoHN O. PAsTORE, 
Chairman, Subcommittee on Communications, 
Senate Foreign and Interstate Commerce Committee, 
Washington, D.C. 


DEAR SENATOR Pastore: Westinghouse Broadcasting Co., Inc. (WBC), licensee 
of five television and six radio stations, including KDKA, Pittsburgh, which 
has been operated by Westinghouse since November 2, 1920, has considered 
proposed legislation amending the Communications Act of 1934, with particular 
reference to Senate bills 1738, 1740, and 1801. On the basis of our study and in 
light of our experience, we wish to comment on each proposal, trusting that our 
views may be helpful to your committee in determining the public interest. 


8. 1738 


Section 5(c) of the Communications Act of 1934, after authorizing the appoint- 
ment of a ‘“‘review staff’’ directly responsible to the Commission and not a part of 
any bureau, divisional organization, or under the supervision of any one other 
than a member of the review staff, provides: 

“The review staff shall perform no duties or functions other than to assist the 
Commission, in cases of adjudication (as defined in the Administrative Procedure 
Act) which have been designated for hearing, by preparing a summary of the 
evidence presented at such hearing, by preparing, after an initial decision but 
prior to oral argument, a compilation of the facts material to the exceptions and 
replies thereto filed by the parties, and by preparing for the Commission or any 
member or members thereof, without recommendations and in accordance with 
specific directions from the Commission or such other member or members, 
memoranda, opinions, decisions and orders.” 

Section 5(c) also prohibits any employee who is not a member of the review 
staff to perform any of the duties or functions of the review staff. 

S. 1738 proposes to strike the above-quoted sentence from section 5(c) and 
substitute in lieu thereof: 

“The review staff shall perform no duties or functions other than those pre- 
scribed by the Commission to assist it, in cases of adjudication (as defined in the 
Administrative Procedure Act) which have been designated for hearing. It shall 
make no recommendations concerning the final disposition of any proceeding, 
and any document finally disposing of a proceeding shall be prepared in accord- 
ance with the specific directions of the Commission.” 

WBC supports 8S. 1738 and recommends that it be enacted. The amendment 
will eliminate the statutory detail presently delineating the lawful scope of the 
activities of the review staff, and, by changing the control of the review staff 
from statutory detail to orders as issued by the Commission, will permit an in- 
crease of the scope of activities of the review staff, thus increasing its usefulness 
to the Commission in cases of adjudication. 

The statutory duty of deciding adjudicated cases on the basis of the record is 
vested solely in the Commissioners. 8. 1738 continues the prohibition against 
review staff recommendations concerning the final disposition of any proceeding 
found appropriate by Congress in the present act. WBC supports the continu- 
ation of this prohibition as set forth in S. 1738. 


8. 1740 


Section 202 of the Communications Act of 1934, prohibiting common carriers 
from making any unjust or unreasonable discrimination charges, facilities, or 
services, etc., defines the charges and services as including ‘‘the use of wires in 
chain broadcasting.’’ S. 1740 enlarges this to include all communication facilities 
used in chain broadcasting, including microwave, point-to-point circuits, as well 
as wire services. 

Microwave and radio links are now frequently used by common carriers to 
substitute for wire service. WBC supports 8. 1740 which will prevent unjust or 
unreasonable discrimination regardless of the electronic method used by the 
common e¢arrier in making chain broadcasting connections. 

Respectfully submitted. 


DonaLtp H. McGannan, President. 
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THURSDAY, JUNE 11, 1959 


U.S. SENATE, 
INTERSTATE AND ForREIGN COMMERCE COMMITTEE, 
CoMMUNICATIONS SUBCOMMITTEE, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 5110, 
New Senate Office Building, Hon. John O. Pastore (chairman of the 
subcommittee) presiding. 

Senator Pastors. It is now 10 o’clock. The hearing will come to 
order. 

At the very outset, I desire to welcome you distinguished gentlemen 
to participate in these hearings. 

The Subcommittee on Communications concluded the first of its 
public hearings on 16 bills that would amend the Communications 
Act of 1934, on Tuesday, June 9. The bills that were the subject of 
the hearing on that date are S. 1734, S. 1735, S. 1736, S. 1738, and 
8. 1740. 

The second phase of the public hearings scheduled for today involves 
three bills—S. 1733, S. 1737, and S. 1898. 

S. 1733 would amend section 309(b) of the Communications Act by 
eliminating the requirement calling for the Commission to forward a 
prehearing notice to the applicant and known party of interest before 
an application is dealewated for hearing. 

S. 1737 would authorize the imposition of fines for certain violations 
of the rules and regulations of the FCC in the common carrier safety 
and special service fields. 

S. 1898 would amend section 309(c), the so-called protest provision 
of the Communications Act, which permits a party to protest a grant 
that is made without a hearing. The proposed amendment would 
pevide a pregrant hearing procedure in order to eliminate the present 

earing procedures that result only after a grant is made without a 
hearing. This bill would also modify the present law so as to require 
the Commission to take action within a specified period of time after 
ping of petitions for rehearings of grants made initially without a 

earing. 

S. 1733 and S. 1737 were introduced by Senator Warren G. Mag- 
nuson at the request of the Federal Communications Commission. 
5S. 1898 was introduced by Senator Warren G. Magnuson at the re- 
quest of the Federal Communications Bar Association. 

At the conclusion of today’s hearings the subcommittee will open the 
third phase of its hearings on four bills that would amend the so-called 
political broadcasting provision of the Communications Act of 1934. 
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The hearings are scheduled to be heard on June 18 in room 5110, New 
Senate Office Building, at 10 a.m. 

The bills are S. 1585, by Senator Gordon Allott; S. 1604, by Senator 
Strom Thurmond; 8S. 1858, by Senator Vance Hartke and others; 
and S. 1929, by Senator Spessard Holland. 

Generally, 5. 1585, S. 1604, and S. 1929 would provide for the 
exemption of newscasts and general discussion type programs under 
the control of the broadcaster from the provisions of section 315 of the 

Jommunications Act. 

S. 1858, in addition to exempting newscasts, discussion shows, and 
similar type programs, would also seek to clarify and make part of the 
law the responsibility of broadcasters for remarks made by legally 
qualified candidates using the broadcasting facilities. Also, Mr. 
Hartke’s bill would clarify “who is a legally qualifie d candidate for the 
presidential and vice presidential office and thus eligible for equal time 
under the provisions of the political broadcast section of the act— 
section 315. 

These bills were introduced after the Commission’s recent interpre- 
tation of the applicability of the political broadcast section, section 
315, to certain newscasts by a number of Chicago television stations 
during the mayorality campaign of Chicago. 

As I have already indicated, the hearings will commence on 8. 1737, 
which will authorize the imposition of forfeitures for certain violations 
of the rules and regulations of the Federal Communications Com- 
mission in the common carrier and safety and special fields. 

I understand Mr. Hyde is going to address himself to that bill first. 

(The bill follows:) 

[S. 1737, 86th Cong., Ist sess.] 
A BILL To authorize the imposition of forfeitures for certain violations of the rules and regulations of the 
Federal Communications Commission in the common carrier and safety and special fields 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That title V of the Communications Act of 1934 
is amended by adding at the end thereof a new section as follows: 


“PORFEITURE IN CASES OF VIOLATIONS OF CERTAIN RULES AND REGULATIONS 


“Src. 508. (a) Where any radio station, other than licensed radio stations in 
the broadcast service or stations governed by the provisions of parts IT and III 
of title III and section 507 of this Act— 

“(1) is operated by any person not holding a valid radio operator license 
or permit of the class prescribed in the rules and regulations of the Commis- 
sion for the operation of such station; 

“(2) is operated without identifying the station at the times and in the 
manner prescribed in the rules and regulations of the Commission; 

““(3) transmits any false call contrary to regulations of the Commission; 

“‘(4) is operated on a frequency not authorized by the Commission for use 
by such station; 

“(5) transmits unauthorized communications on any frequency designated 
as a distress or calling frequency in the rules and regulations of the Com- 
mission; 

““(6) interferes with any distress call or distress communication contrary 
to the regulations of the Commission; 

“(7) fails to attenuate spurious emissions to the extent required by the 
rules and regulations of the Commission; 

“(8) is operated with power in excess of that authorized by the Com- 
mission; 

“(9) renders a communication service not authorized by the Commission 
for the particular station; 

(10) is operated with a type of emission not authorized by the Com- 
mission; 
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“(11) is operated with transmitting equipment other than that authorized 
by the Commission; or 
“(12) willfully or repeatedly fails to respond to official communications 
from the Commission; 
the person or persons operating such station and the licensee of the station shall, in 
addition to any other penalty prescribed by law, each forfeit to the United States 
the sum of $100. The violation of the provisions of each paragraph of this sub- 
section shall constitute a separate offense: Provided, That $100 shall be the maxi- 
mum amount of forfeiture liability for which any person shall be liable under this 
section for the violation of the provisions of any one paragraph of this subsection, 
irrespective of the number of violations thereof, occurring within ninety days 
prior to the date the notice of apparent liability is issued or sent as provided in 
subsection (c) of this section: And provided further, That $500 shall be the maxi- 
mum amount of forfeiture liability for which any such person shall be liable under 
this section for all violations of the provisions of this section, irrespective of the 
total number thereof, occurring within ninety days prior to the date said notice 
of apparent liability is issued or sent as provided in subsection (c) of this section. 
“(b) The forfeiture liability provided for in this section shall attach only for 
a willful, or negligent, or repeated violation by any such person of the provisions 
of this section. 

“(e) No forfeiture liability under this section shall attach after the lapse of 
ninety days from the date of the violation unless within such time a written notice 
of apparent liability, setting forth the facts which indicate apparent liability, 
shall have been issued by the Commission and received by such person, or the 
Commission has sent him such notice by registered mail at his last known address. 
The person so notified of apparent liability shall have the opportunity to show 
cause in writing why he should not be held liable and, upon his request, he shall 
be afforded also an opportunity for a personal interview with an official of the 
Commission at the field office of the Commission nearest to the person’s place of 
residence.”’ 

Sec. 2. Section 504(b) of the Communications Act of 1934 (47 U.S.C. 504(b)) 
is amended by striking out ‘“‘and section 507’ and inserting in lieu thereof ‘‘, sec- 
tion 507, and section 508’’. ; 

Sec. 3. This Act shall take effect on the thirtieth day after the date of its 
enactment. 


STATEMENT OF COMMISSIONER ROSEL H. HYDE; ACCOMPANIED 
BY COMMISSIONER FREDERICK W. FORD AND JOHN L. FITZ- 
GERALD, GENERAL COUNSEL, REPRESENTING THE FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. Hype. Yes, sir; thank you, Mr. Chairman. 

The Commission has previously submitted an explanation of the 
proposed legislation which I would ask be incorporated in the record. 

Senator Pastore. Without objection, so ordered. 


(Explanation of ate a amendment to title V of Communications 
Act of 1934, as amended, follows:) 


The attached legislative proposal amends title V of the Communications Act 
of 1934, as amended, by adding at the end thereof a new section 508. Its purpose 
is to grant to the Federal Communications Commission authority to impose 
monetary forfeitures for violations of certain of its rules and regulations relating 
to radio stations in the common carrier and safety and special fields. This 
proposal also provides for remission or mitigation by the Commission of such 
forfeitures by an appropriate amendment to section 504(b) of the Communications 
Act (47 U.S.C. 504(b)). 

The need for this legislation is emphasized by the rapid and phenomenal 
expansion in the nonbroadcast radio service since World War II due in large 
measure to the development of new equipment and the utilization of new portions 
of the frequency spectrum. Many small companies have been licensed to operate 
radio stations as specialized common carriers; a still greater expansion has taken 
place in what are known as the safety and special radio services where radio is 
employed for numerous diverse purposes by large groups of users such as the 
maritime and aviation interests, police and fire departments, electric and gas 
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companies, forestry agencies, taxicab companies, highway, truck, and bus com- 
panies, et cetera. 

As of September 30, 1958, the number of radio stations (computed on the basig 
of call letters assigned) in the safety and special radio services alone had risen to 
457,124. This represents an increase of several hundred percent over the stations 
which had been authorized in these services as of June 30, 1946. 

In the number of small boats equipped for radiotelephone communications, 
there has been an increase of approximately 400 percent (from 18,140 to 70,911) 
for the period 1949 to 1959. One of the most serious enforcement problems con- 
fronting the Commission results from the chaotic conditions existing on the small 
boat radiotelephone frequencies between 2 and 3 megacycles. In areas where 
there are concentrations of these boats, the misuse of the distress frequency has 
prevented the transmission of emergency messages to the Coast Guard. Normal 
enforcement methods such as issuances of rule violation notices and suspension of 
operator licenses have only been partially successful. During the first quarter 
of the fiscal year 1959, a total of 558 small boat radio stations were inspected. 
There were 371 violation notices issued as the result of noncompliance with the 
Commission’s regulations. In addition, 159 or 28 percent were found to be 
operating without authority from the Commission. Since inspection of 558 
vessels is a very limited sampling of 70,000 boats licensed by the Commission, it 
is evident that disregard for the Commission’s regulations is widespread. These 
statistics emphasize the inadequacy of the Commission’s available enforcement 
tools in coping with this situation. 

One result of the extensive increase in licensed stations in recent years has been 
a marked increase in the number of violations of the Commission’s technical rules 
and regulations. This is particularly true in some of the newer private services 
where radio is not the principal activity of the licensee but is utilized as an adjunct 
to his primary business activities, and the station operators are accordingly less 
concerned with the necessity for adhering to the technical rules governing the use 
of radio. Most of the offenses are, taken individually, of a comparatively minor 
nature. Collectively, however, because of their number and variety they repre- 
sent a very real menace to the orderly use of the radio spectrum and to efficient 
regulation by the Commission. In addition, these violations result in a serious 
menace to life and property in those services, such as maritime and aviation, 
where radio serves as a vital and necessary safety device. 

The Commission has found that its existing sanctions are inadequate to handle 
the situation which confronts it. These existing sanctions, such as criminal 
penalties, revocation of licenses, and issuance of cease and desist orders, are 
normally too drastic for the relatively minor types of offenses involved, and too 
cumbersome and time consuming considering the multitude of violations that 
occur. In aggravated cases these more drastic sanctions are, of course, available 
for use. However, the Commission is reluctant in any event to take action which 
will result in depriving a licensee of radio when it is being used for safety purposes, 
such as on an aircraft or a ship. 

Congress has recognized the need for this type of forfeiture authority and has 
given it to various Government agencies. hus, Congress has made a broad 
provision for civil penalties for violations of the Civil Aeronautics Act and certain 
regulations issued under that act (49 U.S.C. sec. 62). And see, also, 8 U.S.C. 
section 1321, et seq. (aliens and nationality); 46 U.S.C. section 526 (0) and (p) 
(motorboats) ; 49 U.S.C. section 181(b) (aircraft); 49 U.S.C. section 322(h) (motor 
carriers); and 49 U.S.C. section 621 (inland waterways and air carriers). More- 
over, Congress has already given such authority to the Federal Communications 
Commission, with respect to common carriers under title II of the Communica- 
tions Act of 1934, as amended, and also as to those ships which are required to 
carry radio equipment pursuant to the provisions of parts II and III of title III 
of that act (47 U.S.C. 351-364 and 381-386). 

The proposal provides that forfeiture liability shall attach only for a willful, 
negligent, or repeated violation of the provisions enumerated in the new section 
508 to be added to the Communications Act. It further fixes a maximum for- 
feiture liability of $100 for the violation of the provisions of any one paragraph of 
the proposed section 508 and an overall maximum liability of $500 for all violations 
of such section occurring within 90 days prior to the date a notice of apparent 
liability is sent. (The Commission is required to give a notice of apparent liability 
to such person or send it to him by registered mail and to set forth therein facts 
which indicate apparent liability. The person so notified of apparent liability. 
is given the right to show cause in writing why he should not be held liable and to 
request a personal interview with an official of the Commission at the field office 
of the Commission nearest to that person’s place of residence. 
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Procedural safeguards are available to a person charged with forfeiture liability. 
Not only has he the right, under section 5(d) of the Communications Act (47 
U.S.C. 155(d)) to request a review of Commission action taken, but by the 
extension to the new proposal of the remission and mitigation provisions of 
section 504(b) of the Communications Act (47 U.S.C. 504(b)), he is afforded a 
further opportunity to show cause why he should not be held liable. Should 
guch person refuse to pay the amount of a forfeiture as finally determined, he 
could, by such refusal, cause the United States, if it so elects, to institute a civil 
suit against him, as provided in section 504(a) of the Communications Act (47 
U.S.C. 504(a)), thereby further contesting the validity of the asserted forfeiture 
liability. Thus, adequate safeguards would be available for the protection of 
the legal rights of a person against whom a forfeiture liability is asserted. 


Mr. Hypr. Now, we have recommended this legislation in order 
to obtain a procedure with which we can deal with a very difficult 
situation arising where users of radio frequencies disregard our notices 
of infraction or violation, particularly in the small boat and certain 
other safety services. We have certain sanctions available now, such 
as revocation of licenses, criminal penalty, cease and desist proce- 
dures. ‘These are too slow, and too cumbersome and otherwise not 
suited to the requirements in many instances. 

For instance, we would be very reluctant to undertake revocation 
of a license needed for safety purposes. 

We have studied this problem and taken into consideration the 
experience of other regulatory agencies, and we have determined in 
our judgment that an effective tool to deal with this situation would 
be authority to assess a monetary forfeiture, protected by limitations 
on the amount, protected by careful specification of the conditions 
under which it may be assessed, with notice of course to the offender 
and opportunity to explain, an opportunity to ask for mitigation 
afterward, if the forfeiture suggested seems inappropriate or overly 
burdensome. 

We have been struggling with a problem of how to bring some disci- 
pline into the use of needed radio facilities for some time. We think 
this would be a very helpful instrument; we hope the committee will 
agree with us. 

Senator Pasrorn. Well I think at this point we ought to insert in 
the record a copy of the bill itself, and please specify, Mr. Hyde, what 
are the limitations on the forfeiture. 

Mr. Hyper. The limitations are not more than $500. There is a 
limitation as to time as well, in other words, a proposed forfeiture 
must be related to offenses within a limited period of time, the total 
amount, $500. 

Senator Pastors. What is the minimum? 

Mr. Hype. There is no minimum. That can be fixed by the Com- 
mission. 

Senator Pastors. You mean it could go from 1 penny to $500? 

Mr. Hypn. Yes, sir, or the Commission may remit the entire 
amount, if it finds after levying a forfeiture, that it was ill advised or 
that there were circumstances that would warrant its removal. 

Mr. Chairman, perhaps I should mention here now, that collection 
of any forfeiture would be by suit to collect it. FCC is not asking for 
authority to levy and collect, itself. 

Senator Pastors. Is the attorney for the Commission here? 

Mr. Hypr. Mr. FitzGerald, General Counsel for the Commission, 
is here. 

Senator Pastore. Is there a precedent for these provisions? 





26 PROPOSED AMENDMENTS TO FCC ACT OF 1934 

Mr. FirzGerap. Yes, sir, there is. 

Senator Pastors. In other words, these provisions are comparable 
to other provisions of the law granted to other agencies who make the 
same position? 

Mr. FirzGuracp. Yes, sir. 

Senator Pastore. Specify in the record the precedent for these pro- 
visions? 

Mr. FirzGeraup. The Commission’s explanation shows that in con- 
nection with the Civil Aeronautics Act, such provisions have been 
placed in use and have apparently been effective. I think the expla- 
nation of the Interstate Commerce Commission shows motor carriers, 
inland waterways—— 

Senator Pastore. Have you copied in here substantially the same 
language? 

Mr. FirzGrratp. We have attempted to provide substantially the 
same remedies here. 

Senator Pastore. You don’t know of any deviations from it? 

Mr. FitzGrratp. No substantial deviation. 

Senator Pastorr. What I am trying to do is to establish any 
challenge as to the legality or the language used. 

The procedure and the provisions that you set forth are comparable 
to other law with relation to other agencies who have the same right 
to impose this forfeiture, so to speak? 

Mr. Hype. We believe we have applied the principles which have 
been worked out in other cases. The changes in language are only 
those necessary to meet the conditions peculiar to our service. 

Senator Pastore. To the FCC. 

Mr. Hyper. That is right. 

There a number of other statutes which I can cite for you. But I 
will give them to the reporter for the record. 

Senator Pastors. Is there anybody else in this room who desires 
to speak on bill S. 1737? 

Will you come forward, please. Have you a statement? 





STATEMENT OF DONALD K. DeNEUF, VICE PRESIDENT, PRESS 
WIRELESS, INC. 


Mr. DeNevr. No, sir, I do not. 

Senator Pastore. Merely identify yourself and your relationship 
to this bill, please. 

Mr. DeNeur. I am vice president of Press Wireless, Inc., which 
is an organization that serves all of the press and broadcast entities 
with press transmission and reception and we are a licensee under the 
Federal Communications Commission in the fixed public press service. 

Our operations are confined to traffic of that nature. I think we are 
we are the only licensee in the fixed public service. 

We are opposed to this proposed bill. Our primery concern is 
with regard to items 2 and 7. No. 2 refers to the technically of 
identification on transmission services, and one of the problems is 
the fact that we operate a great many leased channel services to the 
press wherein the press office or customer itself transmits the material. 
In other words, operates the channel itself. 

We attempt to police this and impress upon the customer the 
necessity of his complying with the identification requirements 
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of the Commission, and we certainly are sympathetic with the Com- 
mission from the standpoint of the necessity of identification. But 
the problem is somewhat like the leasing of a car to a user where 
you impress upon him the necessity of observing traffic signals and 
not passing through red lights and putting his hand out for turns, 
but occasionally he won’t do it. 

In this particular type of service, these occasional failures of the 
operating customer to do so is probably caused by the pressure of 
news events and technicalities in that field——— 

Senator Pasrore. Could I interrupt you at this point. Isn’t it 
now a violation of the rules and regulations of the Commission not 


‘to identify? 


Mr. DeNuvr. The Commission specifies certain types of identifi- 
cation that are needed to be made and when they should be made. 

Senator Pastors. At the present time, I understand the Com- 
mission could revoke the license completely. It does not want to 
be that drastic as I understand from Mr. Hyde, and all it wants to 
do now, is for that very violation which is a violation under the law 
today, impose a monetary forfeiture which is, I should consider, a 
nominal thing against the very drastic action of revoking the license. 

Now, would you be opposed to that? The question that you are 
raising is already a violation under existing law. All they are trying 
to do is in order to meet that violation, rather than proceed with 
extreme action against the violator, they want some instrumentality 
of the law where they can impress upon these people that they should 
not repeat it, but they don’t want to go so far as to take away their 
license. 

Now, why would you be opposed to a thing like that? 

Mr. DeNevr. Because, sir, of the practical operating difficulties. 
If I might interject a thought here, sir, as I understand it, the Com- 
mission has a serious probler m with certain types of licenses in services, 
I believe such as taxicab men, special services, and so on, and that 
actually, that is their problem and it is not a problem with regard to 
the fixed public press service, or not a serious problem, because we 
work with the Commission staff on these things constantly. I notice 
that they have already excluded broadcasting stations from this type 
of proposed forfeiture, and since there are extremely difficult practical 
operating problems to overcome, I would like to interject the thought 
that perhaps a service like fixed public press, where the problem really 
is not serious, might also be excluded or possibly have an exclusion from 
the standpoint of operating on frequencies above a certain point. 

I think most of the problem children that the Commission may have 
on this would be in the order of above 30 megacycles. 

Senator Pastore. All right, Mr. Hyde what do you have to say to 
that? 

Mr. Hypr. My response to that would be this. 

Senator Pastore. Speak up a little bit, please. These acoustics are 
not very good. 

Mr. Hype. Our proposal to the Congress is that you give us author- 
ity to act in those cases where there is evidence of willful, negligent or 
repeated violations. We are not wishing to assess against someone 
who has an incident to a traffic peak, or has an accident without negli- 
gence and without willfulness and commits some technical violation. 
Our concern is with the offender who is guilty of willful, negligent or 
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repeated violations and fails to respond to the type of notice that we 
now send out calling their attention to the infraction. 

I shouldn’t think this would give Press Wireless or Mr. DeNeuf 
any difficulty whatever unless they wish to be willful, negligent and 
I am not suggesting that they are. 

Senator Pastore. Doesn’t that satisfy you, sir? 

Mr. DeNevr. Sir, the only problem with that is, that certainly, I 
would be the first to believe that we should be penalized if we did any 
of these things willfully. The question in my mind, sir, is who is 
going to decide whether we are negligent and what does “repeated 
violation” mean? 

Senator Pasrorr. They are the same people who could take your 
license away from you. 

Mr. DeNrur. They would decide that? 

Senator Pastors. This is the same Commission who has authority 
to take the license away from you if you violate the law. It is the 
same agency. All they are asking here is for a penalty which is less 
stringent than the penalties they may impose at the present time be- 
cause they do not feel they should go so far in certain cases. If | 
understood Mr. Hyde correctly, that is all they are asking here, 
They feel that today, any violation would compel them to proceed in 
the very extremes. They are reluctant to do this. They would like 
something here which would be an instrumentality to impress upon 
these people that they must not willfully, negligently, and repeatedly 
cause these violations, and they would like to do it through the process 
of imposing a small monetary fine rather than go to the extreme of 
taking their license away. 

I think it is like kicking Santa Claus in the face, isn’t it? 

Mr. Hypxz. Mr. Chairman, may I add just one further statement? 

Any action that the Commission would take in this regard would 
be subject to court review. 

Mr. DeNnur. My concern, primarily, sir, is this matter of who is 
to decide whether the case is negligent or repeated, and whether the 
deciding body is qualified. 

Senator Pastorr. Let me ask you this question. You are in the 
wireless business. Who decides now whether your license should be 
revoked? 

Mr. DeNevr. Federal Communications Commission. 

Senator Pastorr. What is wrong with the Federal Communica- 
tions Commission deciding whether or not you violated this law? 

Mr. DeNevr. I can’t speak on it from a legal standpoint. 

Senator Pastors. If they have the right of life or death of your 
facilities, what is so wrong in imposing a fine of $500 if you violate 
the law, rather than taking the license away from you? You answer 
that question for me and maybe we will obviate your objection. I 
don’t. want to debate with you or quarrel with you, but I merely 
want to straighten this out, because a person of your caliber and of 
your standing actually has to be satisfied that this is not a 
that is a subterfuge to do you some injury, that is not anticipa 
by this bill. 

You have every right to be here and to interpose your objection. 
The only reason why I am going into this in detail is to straighten 
out any doubt that you may have in your mind and to clarify the 
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record for the future anyway, when this comes before the whole 
committee and on the floor of the Senate. 

Mr. DeNeur. The other point that I had, sir 

Senator Pastors. Before you get to that, does this strike you as 
being satisfactory? 

Mr. DeNeur. I assume this is a legal question, which I am not 
qualified to answer, but if we have a right to be heard on whether it 
is not negligence that may help. 

Senator Pasrorr. Now, Mr. Hyde, and Mr. FitzGerald, will you 
respond? 

Mr. Hypr. May I respond? 

Senator Pastore. Yes, sir, answer it. 

Mr. Hypr. The Commission itself would be the final judge in this 
matter, as you have indicated. If as of now we do have the right to 
assess forfeiture in respect to certain violations of operators of ships, 
applications for mitigation of those forfeitures are considered by the 
Commissioners. 

If in our administration of any such provision as this, we should 
find it appropriate or possible to delegate authority to send notices 
to field men, any such delegation would be subject to review by the 
Commissioners under section 5 of the act. 

Senator Pastore. All right, sir. 

Now you may proceed to your next objection. 

Mr. DreNeur. Item No. 7 concerning spurious emissions is a 
roblem which we have been working with the Commission on for a 
ong time. It is a problem not involving negligence, except in great 
rarities perhaps, but it isa mechanical problem. I think we might say 
it is comparable to a situation on an airline, where with all of the 
maintenance they can give an airplane, with all the Federal rules 
concerning maintenance, occasionally, there will be an engine failure 
and it is just a component part of something that fails and it is of 
that nature. 

The only other item I have, sir, is the question I would like to 
inquire as to why under this proposal, the broadcasting stations are 
excluded? 

Senator Pastors. All right, Mr. Hyde. 

Mr. Hyp. To answer the question as to why broadcasting stations 
are excluded? 

Senator Pastors. Yes. 

Mr. Hypr. We do not have the same problem of discipline in this 
area where we have a limited number of licensees as compared to the 
near half a million stations in other services. It is feasible for us to 
provide a degree of discipline as to the mechanics of their operation 
and we would be very reluctant to ask for legislation that gave us 
authority to tamper with the day-to-day operations of a broadcast 
station because of the delicate questions that are involved there. 
But essentially, my answer is, it is not needed there. Broadcast 
stations stay on frequency. They give out their announcements. I 
don’t mean to say that everything about their operation is optimum, 
but it has been many years since we have had any difficulty with the 
technical problems of broadcast operations. 

Serator Pastore. Well, isn’t there another reason, too, Mr. Hyde, 
when a broadcaster violates the regulations, the thing you are trying 
to attack here, he ought to have his license taken away. He ought not 
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to be given even a fine of $500, $1,000, to repeat these violations, 
When you reach a broadcaster who is in contact with the receiving 
public, and he willfully, frequently and—— 

Mr. Hype. He lives in a glass house. 

Senator Pastore. And negligently commits these violations. he 
ought to have his license taken away frum him. That is the difference, 
I mean you want the extreme penalty against those people and they 
are not relaxing that in the least. Ail they are trying to cover here 
is these small people, who sometimes become careless, or may be 
invoke a prank, and do it willfully, and they feel that well, upon due 
consideration, they ought to be given a fine to impress upon them that 
they shouldn’t do it again, that they ought to be ina little bit different 
category as the broadcaster who runs a large station and services a 
lot of people. 

There is a little distinction there. You can see that. This is not 
eliminating any one, this is merely watering down the process of 

enalty with reference to smaller people who maybe ought to know 
useue’ but once in a while, because of human frailties, get themselves 
into difficulty. This is in order to impress them with the idea they 
should not do it again, the FCC wants to impose a fine, rather than 
say, you are off the air, take your telephone off your boat, you can’t 
use it again, because this may involve some safety hazard. 

That is the way I understand it, sir; and isn’t that correct, Mr, 
Hyde and Mr. Fitzgerald? Isn’t that what you are trying to do? 

Mr. Hype. That is correct, Mr. Chairman. Mr. DeNeuf men- 
tioned a possibility that he may be in violation of the prohibition 
against spurious emissions because of mechanical failure. We thought 
we had protected him against any possibility of forfeiture resulting 
from an accidental radiation, which results from an accident rather 
than willfulness or negligence by making it a condition of issuing the 
forfeiture there must be evidence of willfulness and negligence. We 
have known Mr. DeNeuf for many years as a responsible operator, 
and I hope that these explanations will satisfy the misgivings he indi- 
cated when he first came here. 

Senator Pastore. Look at page 4, Mr. DeNeuf, line 3: 

The forfeiture liability provided for in this section shall attach only for a willful 
or negligent or repeated violation by any such person of the provisions of this 
section. 

Mr. DeNeur. I only have one other question, sir. Since Mr. 
Hyde says he has no problem with the broadcast stations, does that 
imply he has a lot of problems with us in the fixed press service and 
we are not of the stature of the broadcasting systems? 

Mr. Hype. I was simply asked why have we asked for the right to 
levy forfeitures in certain services and not in the broadcast. My 
answer is: This type of thing is more appropriate and, on the basis of 
our experience, more needed in the services other than broadcast. 

Mr. DeNevr. Including fixed public press service? 

Mr. Hype. Fixed public service stations were not the principal 
cause of our suggestion here. 

Mr. DeNevr. That is what I don’t understand—why we have to 
be classified with the taxicab operators. 

Mr. Hyper. We are not grouping the public service operations or 

ress wireless with the small boat operation or taxicab service, which 
Mr. DeNeuf has referred to. The operation of a fixed public service 
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involves many stations, many other operators—that any revocation 
or suspension would suspend service to the public. 

Senator Pastore. Any further questions? 

Well now, sir, if you feel there ought to be an exemption invoked 
to you, kindly have an amendment drawn and submit it to this 
committee as to your particular situation and we will consider it. 
There is no affront here to your. I realize the argument that you make, 
but as I understand spurious emissions, I don’t think they are going 
to go out and try to put people out of business. Why, the minute 
they accomplished that completely, they would be out of a job, too. 

I think that they want to do—they want to control this for the 
public interest in a way that sometimes, when a small violation is 
committed by a small individual, that they would not have to go to 
the extreme of putting them off the air completely but merely impose 
a fine, like you do with the parking meter, so that next time they won’t 
do it again. 

Mr. DENeEvr. I wouldn’t have any concern, sir, as long as we had 
men of the caliber of Mr. Hyde in the Federal Communications Com- 
mission, but neither he nor I are going to be here forever. 

Senator Pastore. That isn’t true. I don’t despair. I still believe 
jn the democratic process. When we are dead and gone, our successors 
will be just as honorable and will be men of integrity, as we are. I 
would not despair of Government or the efficacy of Government. 
We hear a lot about people appointed to public office today. I haven’t 
despaired completely. [ still am faith in democracy. 

(The following letter was submitted for the record:) 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., June 24, 1959. 
Hon. Joun O. PAsToRE, 
Chairman, Communications Subcommittee, 
Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DeaR SENATOR PastTorRE: This is with reference to the letter of June 18, 1959, 
from your subcommittee requesting the comments of the Commissien with respect 
to an amendment to S. 1737 suggested by Mr. D. K. DeNeuf of Press Wireless, 
Ine. S. 1737 is a bill that would grant additional authority to the Commission 
to impose small monetary forfeitures for violations of certain of its rules and 
regulations in the common carrier and safety and special fields. Mr. DeNeuf’s 
amendment would exclude carriers licensed in the fixed public press service from 
the provisions of 8. 1737. 

Mr. De Neuf bases his objections to the proposed bill primarily on the problems 
that he felt would confront Press Wireless, the only carrier in the fixed public 
press service, if the provisions of proposed section 508(a) (2) and (7), relating 
to the failure to identify stations and relating to the attenuation of spurious emis- 
sions, respectively, were to be made applicable to Press Wireless. (See transcript 
of testimony on 8. 1737, pp. 15 through 26—A, June 11, 1959.) It does not appear 
to the Commission that either of the fears expressed by Mr. DeNeuf has a valid 
or convincing basis. 

Insofar as paragraph (2) of proposed section 508(a) is concerned, Mr. DeNeuf 
testified that his company had difficulty in attempting to police the requirement 
that stations should identify themselves in the case of leased channel services to 
the press because the press office or customer itself transmits the material. It 
should be noted that the obligation to identify the station is the responsibility of 
the carrier and is not and cannot be transferred to the customer which transmits 
the material. 

In this connection, your attention is invited to the provisions of part 6, section 
6.37, of the Commission’s rules which deal with station identification. A copy of 
this part 6 is attached. In view of the provisions made in part 6, section 6.37 of 
the rules to meet the specific problems which Mr. DeNeuf raised, it does not appear 
that there is a real basis for Mr. DeNeuf’s objection to paragraph (2) of proposed 
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section 508(a). If Press Wireless is confronted with the type of problem which 
Mr. DeNeuf described, such carrier can meet it by complying with the provisions of 
section 6.37(b) of the Commission’s rules which specifically provide that the call 
sign assigned to the frequency shall be transmitted on that frequency at the 
beginning and end of each use of the frequency and in addition shall be transmitted 
at least once each hour within the period from 10 minutes before to 10 minutes 
after the hour. In addition, special provision is made in section 6.37(e) of the 
Commission’s rules for superimposed identification which would not interfere with 
transmission as it could be made simultaneously with such transmission. 

The second problem Mr. DeNeuf discussed relates to the imposition of penalties 
with respect to spurious emissions, as provided in paragraph (7) of proposed 
section 508(a). If there is an accidental violation because of a mechanical failure 
which is promptly repaired by the company, it is doubtful that the Commission 
could resort to imposing a forfeiture liability under said paragraph (7). It is only 
where the carrier willfully permits such spurious emission to take place and does 
nothing about it, or is negligent in the maintenance of its equipment, or repeatedly 
permits a spurious emission to happen without adequate explanation, that resort 
would be made by the Commission to the imposition of a forfeiture. 

The problems that Mr. DeNeuf describes also confront other point-to-point 
common carriers who have radio licenses from the Commission. It should be 
noted that none of them appeared and voiced objections similar to those of Mr. 
DeNeuf. 

Aside from the foregoing, it is to be noted that the provisions of S. 1737 are 
designed to enable the Commission to impose small monetary penalties for in- 
fractions that, quite apart from the enactment of 8. 1737, are now violations of 
law and for which the Commission could take more drastic action, such as invoking 
the penal provisions, instituting license revocation and cease-and-desist proceed- 
ings, all pursuant to existing provisions of the Communications Act. 

In view of the foregoing considerations, the Commission recommends against 
the adoption of the amendment suggested by Mr. deNeuf. 

By direction of the Commission: 

Roset H. Hype, Acting Chairman. 


Enclosure (on file with the official committee files). 


Mr. DENeEvr. Thank you very much, sir. 
Senator Pastore. Now, we have 1733. 
Mr. Hyper. Mr. Chairman, do you wish me to discuss this matter 


at this time? 
Senator Pastore. Yes, sir. 
Mr. Hypr. The Commission submitted with our recommendations 


our explanation of the proposal. 

Senator Pastore. All right, without objection, it will be made a 
part of the record at this time, together with a copy of the bill that 
will be made a part of the record at this time. 

(The bill follows:) 


[S. 1733, 86th Cong., Ist Sess.] 
A BILL To amend subsection (b) of section 309 of the Communications Act of 1934, as amended 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That subsection (b) of section 309 of the Com- 
munications Act of 1934, as amended (47 U.S.C. 309(b)), is amended to read as 
follows: 

‘“(b) If upon examination of any such application the Commission is unable to 
make the finding specified in subsection (a), it shall formally designate the appli- 
cation for hearing on the grounds or reasons then obtaining and shall forthwith 
notify the applicant and all other known parties in interest of such action and the 
grounds and reasons therefor, specifying with particularity the matters and things 
in issue but not including issues or requirements phrased generally. The parties 
in interest, if any, who are not notified by the Commission of its action with respect 
to a particular application, may acquire the status of a party to the proceeding 
thereon by filing a petition for intervention showing the basis for their interest at 
any time not less than ten days prior to the date of hearing. Any hearing sub- 
sequently held upon such application shall be a full hearing in which the applicant 
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and all other parties in interest shali be permitted to participate but in which the 
burden of proceeding with the evidence upon any issue specified by the Com- 
mission, as well as the burden of proof upon all such issues, shall be upon the 
applicant.” . . j : a 

Sec. 2. Notwithstanding the first section of this Act, the Communications 
Act of 1934, as in effect on the date of the enactment of this Act, shall continue in 
effect as though this Act had not been enacted with respect to any application on 
which the applicant and any known parties in interest had been notified by the 
Federal Communications Commission of its inability to make the finding specified 
in section 309(a) of the Communications Act of 1934 on or before the date of the 
enactment of this Act. 


(The explanation of Federal Communications Commission with 
respect to its suggested amendment to sec. 309(b) of the Communi- 
cations Act of 1934, as amended (47 U.S.C. 309(b):) 


Section 309(b) of the Communications Act of 1934, as amended (47 U.S.C. 
309(b)), requires in part that, before any application for a radio authorization 
is designed for a hearing, the Federal Communications Commission shall notify 
the applicant and other known parties in interest of the grounds and reasons why 
the Commission is unable to make the finding specified in subsection (a) of 
section 309 that the public interest, convenience, and necessity would be served 
by the grant of the application. Such notice must aiso advise the applicant and 
known parties in interest of all objections made to the application as well as the 
source and nature of the objections. The purpose of the notice is to afford the 
applicant an opportunity to correct deficiencies in his application and thus avoid 
the necessity for a hearing. Rarely does the response to the section 309(b) 
notice obviate the necessity for a hearing, and, in view of the impact of the 
notice requirement upon the processing of applications, the Commission urges 
that the requirement for a prehearing notice be eliminated entirely. 

As a result of the 309(b) notice requirement, each application which cannot be 
granted without hearing is processed at least twice: once completely in connection 
with the preparation of the 309(b) notice, and again at least in part when a reply 
is received from the applicant. The extent of the second processing will vary 
dependent upon the number of deficiencies cited in the notice and the nature of 
the amendments filed in response. The filing of a conflicting application between 
the time of issuing the section 309(b) notice and the reprocessing requires another 
309(b) notice and an additional processing of the old application. A second 
309(b) notice is also required if the reply or amendment induced by the first 
notice raises a new question. Thus, the requirement for a 309(b) notice, even if 
there are no further complications that require a second notice, adds at least 
2 months to the time for processing an application, including the time spent in 
the preparation of the notice, the time for reply, the lag before the application is 
reached for reprocessing, and the actual reprocessing. If complications result 
from this delay, the processing time for the application is increased still more. 
In some cases as much as a year has elapsed between the issuance of the first 
309(b) notice and the issuance of the hearing order. Indeed, the 309(b) notice 
requirement has been the largest single contributing factor in the buildup of the 
huge backlog of standard broadcast applications. 

n many cases the only reason why an application cannot be granted without 
hearing is because a mutually exclusive application is pending. . In many other 
cases the only reason is interference with an existing station or stations. In such 
cases, and in fact in most all cases, the applicant knows, or should know, the 
nature of the objections to his application, so that a 309(b) notice serves no useful 
purpose. Inasmuch as section 309(b) notices are now required in more than 80 
percent of the standard broadcast applications, the impact upon the Commission’s 
workload is apparent. 

Thus, the Commission’s proposed amendment eliminates the requirement in 
the statute for a prehearing notice to the applicant and known parties in interest 
before an application is designated for hearing but retains the present provisions 
of the statute that the hearing issues must be stated with particularity. Inas- 
much as under the Commission’s procedures an applicant may amend his appli- 
cation after designation for hearing and petition for reconsideration and grant 
without hearing, the deletion of the requirement of a prehearing notice would 
have little impact in those few cases where the reply to a prehearing notice would 
obviate the necessity for a hearing. 
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Mr. Hypr. May I now state very briefly, we have found in our 
experience that this section of the act 309(b), which was designed and 
which seemed on the face of things to be an assist to the applicant, 
has caused more mischief, caused more delays, done more harm, and 
that it has generally impeded the processes of the Commission, par- 
ticularly in the processing of broadcast applications, and that any 
possible benefits that may have accrued from it, have been many 
times overbalanced, outweighed by the untoward, undesirable results 
that have followed. 

Senator Pastore. Does your amendment violate in any way the 
fundamental rights of the individual? 

Mr. Hype. It does not, sir; 309(b) which we are now concerning 
ourselves with was an added process, not required by due process of 
law, rather suggested as an assist to an applicant, who, having filed an 
application before the Commission, which is found to be faulty, lacking 
in some element, would be entitled to a letter from us telling him 
about that fault or omission, as a prerequisite before the Commission 
could designate the matter for hearing. Actually, without this pro- 
vision, the applicant would get notice of any defect, any failure in the 
hearing notice. Without that, the Commission, because of its interest 
in moving along its file of applications, had for many years made it a 
matter of —— 

Senator Pastore. How many people do you have? Let’s assume 
I file an application before the Commission and the application that 
I file is faulty. 

Mr. Hype. Yes, sir. 

Senator Pastorr. Now why is that incumbent upon you to tell me 
it is faulty? 

Mr. Hype. Taht is what we would like to know, sir. If the Con- 
gress wants us to assume the burden of telling the applicant for a 
franchise from us for which there is no license fee, what is wrong with 
his certificate, how to apply it, we can do it if the money is supplied 
and if Congress is willing to put up with the lag in applications. 

Senatore Pasrorr. When would you tell him his application was 
faulty? 

Mr. Hype. Well, if he prepared his amendment with due care, there 
would be very many fewer applications that had to be repaired than 
is now the case. Our records are available to them all the time. Our 
rules are a matter of public record. Our men are available for con- 
sultation when the applicant is not raising some conflict with some 
other interest. 

Senator Pastore. I am merely trying to get this record straightened 
out. J am trying to clarify the position. 

Aren’t you putting him in an area of frustration? 

Mr. Hyper. No, sir. 

Senator Pastore. How does he find out? A man files an applica- 
tion and it is faulty in some way. Now how does he find out it is 
faulty? You say he can find out for himself, if he knew that he 
wouldn’t have filed it faulty? 

Mr. Hyper. Well, Senator, they do file applications depending upon 
us to call their attention to their omissions, but if there were no such 
procedure as this, and if it were not possible to consult us, our records 
and our rules, still the Commission could not 

Senator Pastorr. I see what you mean. 
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Mr. Hypr. The Commission could not take any action that could 
deny him the privilege he is asking for without serving him with 
notice. The only difference is he would get an informal notice before 
he got the formal one. 

ow, sir; what are the results adding the additional process? They 
are these: We must process the same application once, before we write 
the letter, again when he responds; and, if his response indicates further 
difficulties, or if in the meantime another conflicting application is 
filed, we must process it again. I will tell you this, the usual practice 
is one to three additional processes over what normally would be 
required, with a consequent delay of at least 2 months, and the accu- 
mulative result of this approach to handling broadcast applications 
is a backlog of 1,000 applications awaiting their turn. 

Senator Pastors. Give me an example for the record, Mr. Hyde, 
either you or your counsel. 

Mr. Hype. An application is filed now asking for a given power and 
a given frequency. The applicant knows that because of our exces- 
sive backlog, that it will be 7, 8, 9, or 10 months before we can reach 
that for processing. But he is cagey and he doesn’t wish to put all his 
cards on the table at this juncture. He does, however, want to estab- 
lish some seniority; he wants to get his claim on file. So he will wait 
until it is near time for us to process that application. He will prob- 
ably wait until we have written him the first letter, and then he will 
come back with his new suggestion, as to the amount of power, the 
frequency, the type of directional antenna he will use. And that is not 
all. Other people, in this competitive business, wishing to state 
claims here, they sit by and wait for this first applicant, who sticks out 
his neck, to see what happens to him. Then, as time for action grows 
nearer, and they can get a new application processed earlier than other- 
wise by raising the conflict with one that has seniority, they file that 
application. That raises new issues, requiring us to write more 
letters. 

The product of this device, intended to help applicants, is more 
process, more closely processing, longer delays, and abuses. Always 
when you have delayed action, you have a temptation to find short- 
cuts. 

Senator Pastore. The argument you make is this, after all these 
people in this particular area of economics are usually well to do, well- 
informed business people who are represented by very expensive 
counsel. They know the law just as well as anybody else, and when 
they file their petition, it ought to be a complete adequate petition, is 
that the point you make? 

Mr. Hype. It ought to, but I would not want to say that all appli- 
cants have substance and are prepared to deal, take care of themselves 
in this sophisticated business of hiking their way through a backlog 
of applications. 

The fact of the matter is that the sophisticated one has all the 
advantage. He knows the opportunity for maneuvering in the time 
schedule of this backlog. It is the man of less substance who is 
victimized by it. 

Senator Pastors. All right, now you tell me how this amendment 
protects the man of no substance, that is the fellow I am interested 
in this morning? 
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Mr. Hyper. This amendment permits us, when we reach an appli- 
cation for processing, to go ahead, find out what is wrong with it, 
notify him about it promptly, rather than set a further time period 
in which further mischief can be done. Let me explain. 

When we send this letter, we have to give a time interval for 
responses. 

Senator Pastore. No, but your amendment, once you passed this 
amendment, you are not going to send this letter, are you? 

Mr. Hype. No, sir; not as a legal prerequisite. We may on occa- 
sion, when the Commission—and believe me we are anxious to process 
this backlog—when we can see that an informal notice, a telephone 
call will help us to solve a problem, we will do it. 

Senator Pastore. The thing I want to get in the record, Mr. Hyde 
is, how does this amendment satisfy the needs of the little fellow, who 
is not sophisticated—that is your word—how does this amendment 
protect him? What are his rights? Are we violating any of his 
rights? 

Mr. Hype. No, sir. 

Senator Pastore. That is what I want to get in the record. 

Mr. Hype. He is deprived of no hearing right whatever, he is 
protected against the abuses incident to a device which causes these 
delays and he is relieved of the burden of additional, and I think, 
costly process. 

(The following material was received for the record :) 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., July 22, 1959. 
Hon. Joun O. Pastore, 
Chairman, Communications Subcommittee, 
Interstate and Foreign Commerce Committee, 
U.S. Senate, Washington, D.C. 


Dear SENATOR Pastore: You will recall that on June 11, 1959, at hearings 
before your subcommittee on S. 1733 (a bill introduced at the request of the 
Commission to dispense with the requirement of sec. 309(b) of the Communica- 
tions Act for a prehearing notice to applicants) and S. 1898 (a bill introduced at 
the request of the Federal Communications Bar Association, designed primarily 
to substitute a procedure of pregrant objections for the present protest procedure 
established by sec. 309(c) of the act), there was a substantial area of disagreement 
between representatives of the Commission and the FCBA, and that it was 
agreed that an attempt would be made to reconcile the differences. Since that 
time representatives of the Commission and the FCBA have conferred at length, 
with the result that we are able to submit for the consideration of your subcom- 
mittee the attached draft of legislation which is acceptable to both the Commission 
and the FCBA, and which, we believe, will strike a more even balance between 
the expedition of the Commission’s work and the protection of the rights of 
licensees and applicants. 

Since the attached draft is in substance an amendment of 8S. 1898, it is appro- 
priate that we point out the major differences between 8S. 1898 and the new 
proposal. 

Section 309(a)(1) is the same as the corresponding section of 8. 1898 with the 
following additions: 

1. Changes in clause (E) to make it clear that auxiliary facilities similar to 
remote pickups and studio links are also exempt from the requirement of the 
section, and that the exemption will also be applicable when such auxiliary 
services are furnished to a broadcast station by a common carrier. 

2. A new clause (F) is added to provide that the requirement for a 30-day 
delay shall not be applicable to authorizations pursuant to section 325(b) of the 
act (transmission of program material to foreign stations) when the programs 
to be transmitted are special events not of a continuing nature, such as the 
Queen’s visit to Chicago, the dedication of the St. Lawrence seaway, etc. Any 
delay in acting upon requests for authority to transmit such programs, which 
generally arise on short notice, would be tantamount to a denial of such request. 
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Section 309(a)(2) is substantially the same as the corresponding section of 
§,. 1898 with the addition of a proviso that would grant to the Commission 
authority to establish cutoff dates for the filing of petitions to deny. Such cut- 
off date with respect to a particular classification of applications must be reason- 
ably related to the time such applications would normally be reached for process- 
ing. For example, if the backlog of standard broadcast applications is such that 
an application would not be reached for processing until it has been on file for 
7 months, the Commission could reasonably provide by rule that a petition to 
deny such application must be on file within 6 months after the application is 
filed or substantially amended. Such arule would afford interested parties ample 
opportunity to prepare and file a petition to deny, and would at the same time 

ermit the Commission’s staff to proceed with the processing of the application 
without interruption due to a late filed petition. 

The provision in section 309(a)(2) of both the attached draft and S. 1898, 
requiring that allegations of fact must be supported by the affidavit of a person 
with personal knowledge, represents a substantial improvement over the present 
protest procedure. This, together with the requirement for “specific allegations 
of fact,””’ which we understand to mean “evidentiary” rather than “ultimate” 
facts, will be of great assistance in meeting the problems engendered by the 
present section 309(c). 

Section 309(c) of the attached draft represents a compromise between the pro- 
visions of 8. 1733 and 8. 1898. It eliminates the requirement that a prehearing 
notice be given to applicants in all cases as now required by existing section 
309(b), and leaves it to the Commission’s discretion to give such notice when it 
appears that action on the application might be expedited thereby. 

Section 309(d) of the attached draft also represents a compromise under which 
in unusual circumstances the Commission, whether or not a petition to deny has 
been filed, may grant a temporary authorization even though the application has 
not been on file the required 30 days. In view of the findings necessary for 
invoking this section, it is anticipated that it will be rarely used. However, it 
is felt that it does provide the Commission with flexibility to take care of emer- 
gency situations where any delay would prejudice the public interest, and at the 
same time would reserve final action on the application until after the objections 
are disposed of. 

It is our understanding that the Federal Communications Bar Association will 
indicate to you its acceptance of the attached draft and also its withdrawal of 
objections to the enactment of 8. 1738, a bill introduced at the request of the 
Commission to enlarge upon the functions of its review staff (sec. 5(c) of the act). 
The Commission urges that your subeommittee consider the attached draft and 
§. 1738 at its earliest convenience to the end that they may be enacted into law 
at this session of Congress if at all possible. 

Commissioners Bartley, Ford, and myself are still of the opinion that section 
5(c) should be repealed. I join with them in expressing the preference that sec- 
tion 309 of the act be amended to eliminate from section 309(b) any reference to 
a prehearing notice and to repeal section 309(c) without providing a new statutory 
substitute. However, in the interests of avoiding controversy and obtaining relief 
as soon as possible from some of the restrictions imposed by section 5(c) and the 
burdens of section 309, we concur with the other Commissioners in urging enact- 
ment of 8. 1738 and the attached draft. 

By direction of the Commission: 


Joun C. Dorrrer, Chairman. 


Proposep Revisions To S. 1898, a Britt To AMEND THE COMMUNICATIONS AcT 
or 1934 Wirn Respect TO THE PROCEDURE IN OBTAINING A LICENSE AND FOR 
REHEARINGS UNDER Suc Act, APPROVED BY THE FEDERAL COMMUNICATIONS 
Commission, JuLy 17, 1959 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 309 of the Communications Act of 
1934 (47 U.S.C. 309) is amended to read as follows: 


“ACTION UPON APPLICATIONS; FORM OF AND CONDITIONS ATTACHED TO LICENSES 


“Sec. 309. (a)(1) No application provided for in sections 308, 310(b), and 
325(b) for an instrument of authorization for any station in the broadcasting or 
common carrier services or for any station within the scope of subsection (e) 
shall be granted by the Commission earlier than thirty days following issuance of 
public notice by the Commission of the acceptance for filing of such application 
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or of any substantial amendment thereof: Provided, That this requirement shall 
not apply to any minor amendment of any such application or to any application 
for (A) minor change in the facilities of an authorized station, (B) consent to an 
involuntary assignment or transfer under section 310(b) or to an assignment or 
transfer thereunder which does not involve a substantial change in ownership 
or control, (C) license under section 319(c) or, pending application for or grant 
of such license, any special or temporary authorization to permit interim operation 
to facilitate completion of authorized construction or to provide substantially 
the same service as would be authorized by such license, (D) extension of time 
to complete construction of authorized facilities, (E) authorization of facilities 
for remote pickups, studio links and similar facilities for use in the operation of 
a broadcast station, or (F) authorizations pursuant to section 325(b) where the 
programs to be transmitted are special events not of a continuing nature, or 
(G) authorization under any of the proviso clauses of section 308(a). 

“*(2) Any party in interest may file a petition to deny any application or 
amendment thereof to which the requirement of paragraph (1) of this subsection 
applies at any time prior to the day of Commission grant thereof without hearing 
or formal designation thereof for hearing: Provided, That, with respect to any 
classification of applications, the Commission from time to time by rule may 
specify a shorter period (no less than thirty days following the issuance of public 
notice by the Commission of the acceptance for filing of such application or of any 
substantial amendment thereof), which shorter period shall be reasonably related 
to the time when the applications would normally be reached for processing. 
Such petition shall be served on the applicant and shall contain specific allegations 
of fact sufficient to show that the petitioner is a party in interest and that a grant 
thereof would be prima facie inconsistent with subsection (b). Such allegations 
of fact shall, except for those of which official notice may be taken, be supported 
by affidavit of a person or persons with personal knowledge thereof. The applicant 
shall be given the opportunity to file a reply in which allegations of fact or denials 
thereof shall similarly be supported by affidavit. If the Commission finds on the 
basis of the application, the pleadings filed, or other matters which it may officially 
notice that there are no substantial and material questions of fact and that a 
yrant of the application would be consistent with subsection (b), it shall make the 
grant, deny the petition, and issue a concise statement of the reasons for denying 
the petition which shall dispose of each substantial question presented thereby, 
If a substantial and material question of fact is presented or if the Commission 
for any other reason is unable to find that grant of the application would be con- 
sistent with subsection (b), it shall proceed as provided in subsection (c). 

““(b) Whether or not a petition to deny is filed under subsection (a), the Com- 
mission shall examine each application provided for in section 308. If upon 
examination of any such application provided for in section 308 and upon con- 
sideration of any such petition and any reply thereto or such other matters as 
the Commission may officially notice the Commission shall find that public 
interest, convenience, and necessity would be served by the granting thereof, it 
Shall grant such application. 

“‘(e) If upon examination of any such application, petition to deny or reply 
thereto or such other matters as the Commission may officially notice the Com- 
mission is unable to make the finding specified in subsection (b), it shall formally 
designate the application for hearing on the ground or reasons then obtaining 
and shall forthwith notify the applicant and all other known parties in interest 
of such action and the grounds and reasons therefor, specifying with particularity 
the matters and things in issue but not including issues or requirements phrased 
generally: Provided, That, if the Commission finds that by first giving the applicant 
and other known parties in interest notice of all objections to such application 
and an opportunity to reply thereto a determination of the application may be 
expedited, it shall forthwith give such notice and opportunity for reply before 
formally designating the application for hearing. The parties in interest, if any, 
who are not notified by the Commission of its action with respect to a particular 
application, may acquire the status of a party to the proceeding thereon by filing 
a petition for intervention showing the basis for their interest at any time not less 
than ten days prior to the date of hearing. Any hearing subsequently held upon 
such application shall be a full hearing in which the applicant and all other parties 
in interest shall be permitted to participate. The burden of proceeding with the 
introduction of evidence and the burden of proof shall be upon the applicant, 
except that with respect to any issue préethited by a petition to deny or a petition 


to enlarge the issues, such burdens shall be as determined by the Commission. 
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“(d) When an application subject to subsection (a) has been filed, the Com- 
mission, notwithstanding the requirements thereof, may, if otherwise authorized 
by law and if it finds that there are extraordinary circumstances requiring emer- 
gency operations in the public interest and that delay in the institution of such 
emergency operations would seriously prejudice the public interest, grant a tem- 
porary authorization, accompanied by a statement of its reasons therefor, to 
permit such emergency operations for a period not exceeding 90 days, and upon 
making like findings may extend such temporary authorization for one additional 
period not to exceed 90 days. When any such grant is made, the Commission 
shall give expeditious treatment to any timely filed petition to deny such applica- 
tion and to any petition for rehearing of such grant filed under section 405. 

“(e) The stations other than in the broadcasting or common carrier service 
referred to in subsection (a) are (1) fixed point-to-point microwave stations, but 
not including control and relay stations used as integral parts of mobile radio 
systems, (2) industrial radio positioning stations for which frequencies are assigned 
on an exclusive basis, (3) aeronautical en route stations, (4) aeronautical advisory 
stations, (5) airdrome control stations, (6) aeronautical fixed stations, and (7) 
such other stations or classes of stations as the Commission by rule provides. 

“(f) The Commission is authorized to adopt by rule reasonable classifications of 
applications and amendments in order to effectuate the purposes of this section. 

“(g) Such station licenses as the Commission may grant shall be in such general 
form as it may prescribe, but each license shall contain, in addition to other pro- 
visions, a statement of the following conditions to which such license shall be 
subject: (1) The station license shall not vest in the licensee any right to operate 
the station nor any right in the use of the frequencies designated in the license 
beyond the term thereof nor in any other manner than authorized therein; (2) 
neither the license nor the right granted there under shall be assigned or otherwise 
transferred in violation of this Act; (3) every license issued under this Act shall be 
subject in terms to the right of use or control conferred by section 606 hereof.” 

Sec. 2. Section 319(c) of the Communications Act of 1934 (47 U.S.C. 319(e)) is 
amended by striking out “and (c)’’ and inserting in lieu thereof ‘‘(c), (d), and (e)”’. 

Src. 3. Section 405 of the Communications Act of 1934 (47 U.S.C. 405) is 
amended— 

(1) by striking out “and party” in the first sentence and inserting in lieu 
thereof ‘‘any party’’, and 

(2) by inserting after the fourth sentence a new sentence as follows: ‘‘The 
Commission shall enter an order, with a concise statement of the reasons 
therefor, denying a petition for rehearing or granting such petition, in whole 
or in part, and ordering such further proceedings as may be appropriate: 
Provided, That in any case where such petition relates to an instrument of 
authorization granted without a hearing, the Commission shall take such 
action within ninety days of the filing of such petition.” 





FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., July 27, 1959. 
Hon. Joun O. Pastore, 
Chairman, Communications Subcommittee, Interstate and Foreign Commerce Com- 
mittee, U.S. Senate, Washington, D.C. 


Dear SENATOR Pastore: Under date of July 22, 1959, I transmitted 30 copies 
of a proposed revision of 8. 1898 which was approved by the Federal Communi- 
cations Commission July 17, 1959. I am advised that the Federal Communica- 
tions Bar Association has also written to your committee in support of this pro- 

1. In our efforts to achieve a proposal which could be supported by both the 

ar association and the Commission, we overlooked a problem which might arise 

in the nonbroadcast services. To remedy that problem, we request that the 
proposed revision of S. 1898 be modified as follows: 

Insert in the proviso clause of section 309(a)(1) between the lettered subclauses 
(F) and (G) a new subclause to read as follows: 

“(G) Special temporary authorization for nonbroadcast operation not to ex- 
ceed 30 days where no application for regular operation is contemplated to be 
filed or pending the filing of an application for such regular operation.” 

Change the designation letter of present subclause (G) to (H). 

These changes will eliminate what otherwise might become a serious adminis- 
trative problem for the Commission. I have been advised that the bar associa- 
tion will support this modification. 

Sincerely yours, 


JoHN C. DogErFeEr, Chairman. 
’ 
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FEDERAL COMMUNICATIONS BAR ASSOCIATION, 
Washington, D.C., July 28, 1959. 
Hon. Joun O. Pastore, 
Chairman, Communications Subcommittee, 
Interstate and Foreign Commerce Committee, 
U.S. Senate, Washington, D.C. 

DerAR SENATOR PastTorE: By letter of July 27, 1959, Chairman John C. Doerfer 
has requested on behalf of the Federal Communications Commission a further 
modification of 5. 1898 in the form in which the bill was transmitted to you 
under cover of the Chairman’s letter of July 22, 1959. This further modification 
would add a new subclause to the proviso clause of section 309(a)(1) which would 
permit the Commission to issue a special temporary authorization for nonbroad- 
cast operation for a single period of not more than 30 days where no application 
for regular operation is contemplated or pending the filing of such an application. 

As in the case of the other proposed modifications of 5. 1898 submitted to you 
on July 22, 1959, the Federal Communications Bar Association has worked closely 
with the Federal Communications Commission on this proposed revision and we 
support the request of the Federal Communications Commission that such modi- 
fication be made. 

Respectfully submitted. 

Leonarp H. Marks, President. 

Senator Pastore. Do I have anything further for the affirmative 
side here? 

All right, now, I understand we have a Mr. Russell here, who has 
come in opposition to this? 

Mr. Russetu. Yes, sir. 

Senator Pastore. All right. 


STATEMENT OF PERCY H. RUSSELL, ATTORNEY AT LAW, 
WASHINGTON, D.C., REPRESENTING FCC BAR ASSOCIATION 


Mr. Russett. Mr. Chairman, I have prepared a brief statement, 
which I can either read into the record or have incorporated into the 
record. It does set forth very succinctly the basis and substance of 
my argument. Perhaps I can read it. 

Senator Pastore. All right, sir. 

Mr. RusseE.t. I won’t read the first two paragraphs which relate to 
other matters, but the bar association is opposed to the enactment of 
S. 1733. This bill would eliminate the requirement in section 309(b) 
of the Communications Act of 1934 that so-called McFarland Act 
letters be transmitted to applicants and known parties in interest 
when the Commission is not satisfied that the granting of an applica- 
tion would serve the public interest, convenience, and necessity. 
Under the present law, section 309(b) requires the Commission to 
notify applicants and known parties in interest of the reason or reasons 
why the Commission is unable to grant an application. The purpose 
of such notification is to advise applicants of any defects in their 
applications in order to enable them to meet such deficiencies by the 
correction or amendment of the applications. 

The Commission justifies the enactment of S. 1733 on the principal 
grounds that the McFarland Act letters have served no useful 
purpose because hearings are usually required to be held at all 
events, and also because the McFarland Act letter procedure has re- 
sulted in substantial delays in the processing of applications. The 
bar association is, of course, as much interested in eliminating delay 
and expediting the processing of applications as is the Commission. 
We agree with the Commission that the necessity for notifying appli- 
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cants and other known parties in interest of defects in applications 
accomplishes no useful purpose where the only reason for the inability 
of the Commission to grant applications pending before it is the fact 
that they are mutually exclusive and under the doctrine of Ashbacker 
Radio Corporation v. FCC (326 U.S. 327 (1945)), a hearing is required 
by law. However, there are many instances where an application 
presents a defect wholly separate and apart from comparative con- 
siderations in the Ashbacker situation. An application may present 
financial, legal, or engineering questions which, if called to an appli- 
cant’s attention prior to designation, could be corrected by the sup- 
plying of additional data or by an amendment to the application. 

Senator Pastors. I need some examples. 

Mr. Russeuu. An application is filed for a broadcast station and 
there is a question as to whether or not the applicant has the necessary 
financial qualifications to build and operate the station. The appli- 
cation, let us say, does not cause interference to any other station or 
application, and no other question is presented. 

Under the present law, the Commission is required, if it finds a 
question as to financial qualifications, in this instance, to send a letter 
to the applicant and say, “‘We don’t think you have enough money, or 
will you explain why you think you have.’”” Then the applicant has 
an opportunity, either to justify its financial qualifications on the basis 
of his present application by further explanations or else he can 
amend, as a matter of right, not by leave of the Commission, and 
show that he has moneys in addition or can obtain loans. 

Senator Pastore. Well, isn’t financial responsibility one of the 
prerequisites of all grants of licenses? 

Mr. Russe... Yes, sir. 

Senator Pastore. Why would a good lawyer omit it from his 
presentation in the first place unless he is just jockeying? 

Mr. Russe.u. I think it is well known that there are 3,000 AM 
stations, television stations, and FM stations. My point is this, it 
isn’t a fact that every person who files an application is represented 
by a Washington attorney, who is familiar with the rules and regula- 
tions of the Commission. ‘The instance I give, is solely one. If I 
may enlarge on those two points that I have mentioned. 

Everything the Commission might question in an application is 
not. black or white with respect to qualifications, with respect to 
whether or not an applicant will serve the public interest. There are 
many questions or situations where the color is gray. In other 
words, let’s take a question where there is an overlap between a 
station proposed by an applicant and another station which that 
applicant owns, but there is some overlap, but the question is, ‘‘Will 
the Commission grant it?” Now that is a question where no lawyer 
can say, “I am sure the Commission won’t raise any question” or 
“he will raise a question.” 

Senator Pastore. Isn’t that a question that is raised at the hearing 
anyway? Why do you have to have prenotice? It is the gravamen 
of the case, isn’t it? 

Mr. Russe.u. It might be. 

Senator Pastore. It will be. 

Mr. Russet. Because the applicant then might modify the 
engineering proposal to reduce overlap. 
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Senator Pastore. Aren’t you given leave to modify at the time of 
the hearing, if the modification is substantial? I am speaking now—] 
have never been before the FCC in my life—I am merely speaking as 
lawyer. 

Mr. Russe... I think you have raised a very fundamental question 
there. All applicants have the right to amend, as a matter of right, 
prior to the time that the application is designated for hearing, but 
once the Commission issues a notice of hearing, and sets forth the 
questions which it sees, in an application, there is no absolute right 
to amend that application. There is the right of the applicant to file 
with the Commission an amendment, accompanied by a petition for 
leave to amend, and in that petition for leave to amend, he must show 
good cause in the judgment and discretion of the Commission for the 
granting of the amendment. 

Senator Pastore. Might I interrupt at this point so we won’t jump 
too many hurdles? If the Commission arbitrarily denies the petition, 
isn’t that subject to judicial review? 

Mr. Russe... It is subject procedurally to judicial review, but the 
effectiveness of that right I highly question, because it is a discre- 
tionary matter of the Commission to grant or deny. It is practically 
impossible to convince a court. 

Senator Pastore. Let me ask you this other question. 

Do you know of any other agency or any other court of law that 
grants this preliminary right that is granted under this McFarland 
letter, so to speak? 

Mr. Russe... Sir, I haven’t made any study of the requirements. 

Senator Pastore. Do you know of any offhand as you sit here? 
Do you know of any court of law where you can file papers and the 
court is obliged to have you correct the papers and notify you of 
defects before you come up for a hearing? I have never heard of it 
before. 

Mr. RusseE.t. I don’t think it is quite an analogous situation, sir. 
Here the Commission has the responsibility for issuing licenses in the 
public interest to persons, some of whom do not have counsel. Now 
the Commission, and Mr. Hyde stated in justification for his proposal, 
that prior to the McFarland Act amendment, it was the custom of the 
Commission staff to call Washington counsel for applicants and advise 
them informally of any reasons why the staff felt that the application 
could not in its judgment be granted. Now there the Commission is 
admitting that it would, and I think Mr. Hyde intended to imply if 
this bill were passed—I don’t want to put words in his mouth, so if I 
am saying anything wrong I am sure he will correct me—lI think he 
meant to imply, if this bill were enacted into law, that practice of mak- 
ing an informal telephone call would be revised and that Washington 
counsel could be advised when applications had defects. Is that 
correct? 

Mr. Hyper. No, I would not wish to be understood as proposing 
to provide a consultive service to Washington attorneys telling them 
to come in and repair this application or that. I did mean to indicate 
this, that when the Commission, as an incident to processing an 
application, sees something that has obviously been overlooked, or 
perhaps the jurat bas been omitted, will send the application back or 
call him simply because it expedites our work to do that. 
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Senator, as long ago as 1928, I was directed by the Radio Com- 
missioners to tell these people who were filing applications, that they 
are running into difficulties, take another look, and that sort of thing. 
The act itself gives us authority to request additional information, 
it is all spelled out in section 308. That is a very useful device. But 
I do not want to commit the Commission to a practice in every 
instance of nursing some applicant along. But I do want to make 
it clear that in a particular case if it appears that we can expedite the 
work of the Commission, save somebody unnecessary expense and to 
serve the public interest, we will give them that service, and we are 
always available, so far as applicants are concerned. 

Senator Pasrore. Do I understand you correctly, you want this 
provision to be an instrumentality of expedition rather than one of 
delay, and yet it has worked as a matter of delay? 

Mr. Hype. That is right. I would like to say this, that while this 
thing does look attractive on the face, it seems to say the Government 
of the United States will help the small applicant who may not be 
advised of some technical requirement before some additional burden 
is imposed upon him, the test of the thing is not the appearance, it 
is the results in practice. If your committee has any doubts at all 
about what the results have been, I suggest that you just make a 
very brief inquiry at the processing line where I am sure you will be 
convinced beyond any question of doubt that this is a burdensome 
thing, that it does cause more delay, that it is expensive, that it 
invites abuses, and that it would be a constructive thing to eliminate it. 

Mr. Russet. Mr. Chairman. 

Senator Pasrore. All right, Mr. Russell, I am sorry to have 
interrupted you. 

Mr. Russet. I don’t understand Commissioner Hyde too well to 
say that his staff will not call counsel in Washington. I understand 
him to say that he will not guarantee that it will be done in every 
case, but perhaps it will be done in some and not in others. I think 
rather than have such an informal procedure, that it should be made 
formal. I would think that applicants who reside far away from 
Washington, who have no Washington counsel, should have the same 
right to be advised of defects in their applications as those who have 

ashington counsel, and I think that if there is to be this give and 
take between persons filing applications and the Commission, that it 
should be put on a formal basis. 

Now in addition, the Commissioner has stated that the present 
procedure is one which causes more mischief, I think he said, and 
more delays and more harm. 

Mr. Hype. Yes, sir. 

Mr. Russet. And more difficulties, and so on than anything else. 

Mr. Hype. Would you like me to clarify that? 

Mr. Russe. I am presenting as best I can the reasons why I feel 
that is not sound. 

Senator Pastore. Well, the reason why I am indulging in this 
manner, I realize this is unorthodox, I usually find we can clear up a 
lot of dubious points by doing it this way. 

Mr. Russet. I have not heard the Commission comment on one 
aspect of the statement that I made, and that was that I felt that this 
requirement of the McFarland letter did not serve any useful purpose 
where the only reason for sending it out was the necessity for com- 
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parative hearing and there was no other defect. Now, I have been 
counsel in cases where I know that the application that I filed is going 
to be mutually exclusive with another application, that I either think 
will be filed or perhaps is already on file. In that type of situation 
where there is no other defect in either application, I think it is a 
useless thing for the law to require the Commission to advise me that 
the Commission cannot grant my client’s application, because all I 
can do in reply is say, well, please designate it for hearing. I realized 
that at the very start, so I say to Commissioner Hyde, that if the law 
were amended to exclude from the requirement of the McFarland Act 
letter such situations, I think it might assist his problems greatly. 

—— Pastore. All right, what do you have to say to that, Mr, 

yde? 

Mr. Hyper. We had a no-requirement for McFarland letter before 
1952. It was after this requirement was placed in the act, and the 
applicant reacquired the legal right to depend upon us to assist him 
in preparing his application, that we ran into our difficulties. It has 
always been our effort to move applications to a final decision. We 
do not want to trap somebody in a hearing on an application which 
should not have been the subject of a hearing. 

The bar association, I gather from Mr. Russell’s statement, would 
favor eliminating the letter in those cases where there are conflicting 
applications. Oftentimes an application conflict with another will 
have some technical defect in it, that there will be some question as to 
finances and so forth. I think they are inconsistent in saying they 
need this Government nursing service for one class of applicant, and 
not for the other. 

My basic point is this. The actual test of the operation, we have 
1,000 applications on file with such a backlog. We cannot reach an 
application for action by the Commission until approximately 10 
months have expired, and after studying this matter with the staff 
people—I think this would be unanimous, I[ haven’t obviously talked 
to each member of the staff—but obviously the consensus of opinion 
is that the most important factor, the one contributing the most to 
this undesirable delay is the double and treble and multiple processing 
incident to this procedure. We have applicants begging us to waive 
this process, applicants asking us to waive the process. Please take 
our application up. 

Senator Pastore. Couldn’t this amendment, Mr. Hyde—now I am 
not suggesting that you do it—could this amendment be written in 
such a way whereby it would be provided that the Commission in 
order to expedite in the public interest may do thus and so? 

Mr. Hyp. We would welcome that. 

Senator Pastore. How about you, Mr. Russell? 

Mr. Russeuu. May I send out a McFarland letter? 

Senator Pastore. No, in order to expedite these applications in the 
public interest. 

Mr. Russet. May do what, I don’t follow you? 

Senator Pastorr. Give notice of a substantial defect. 

Mr. Russewv. I don’t think that would solve the problem, sir. 
That would make it discretionary with the Commission whether to 
send out a letter or not. 

Senator Pastore. Make it discretionary with them, when they felt 
they should do that in order to expedite the application. That is all 
we are trying to do, expedite applications, not delay the proceedings. 
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Mr. Russeutu. Correct. 

Senator Pastorr. Now, the argument made by the Commission is, 
the way the law is presently written, it is being used by a lot of 
sophisticated lawyers—that is what he said here, | am using his own 
words—and applicants, to delay the process of determining these 
issues, and it creates a tremendous backlog which takes them away 
from other work that they have to do in the public interest. 

Now, the question that you raise is this, that in order to expedite, 
there must be instances where this formality of prenotice ought to be 
given, and all I am suggesting is that the amendment be written in 
such a way that the law spells out that where in the public interest, 
you see, the expedition of the application would require this pre- 
notice, then they would have the authority to get whatever informa- 
tion is necessary in order to expedite. 

Mr. Russe... I don’t see how that could be implemented. I have 
indicated the field where I felt the McFarland Act letter didn’t serve 
any purpose. 

Senator Pastore. Now, of course, you are a lawyer representing 
these applicants, and let me say this to you, this Congress has been 
terribly disturbed about the tremendous delays in this whole panorama 
of Federal communications. We have been called upon time and time 
again to expedite by amending the law. Now these gentlemen come 
here today and say look, under this burdensome procedure we are 
being taken away from doing the job which must be done in order to 
protect the public interest. It is causing delay. This is being used 
asa delay. You just say, well, no, I am satisfied with the procedure. 

Well, you may be, sir, but, on the other hand, it is the duty of the 
Congress to see that the people who receive the benefits of their com- 
munication systems in this country should be protected in such a way 
that you don’t have undue delay. That is the question before us here 
and we want to cooperate in every way possible, not to violate peoples 
substantative rights, we want to protect them to the utmost, iat on 
the other hand, what is the answer to this? Just sit back and do 
nothing about it and let this thing pile up and become more agegravat- 
ing than it is? 

r. Russevy. No, sir; that isn’t what I was going to do. I am 
just as much interested and so is the bar association in avoiding the 
delay as is the Commission and Congress. Of course, whenever you 
have any administrative procedure or judicial procedure you have to 
have safeguards in order to protect the inherent rights of people and 
every safeguard is going to result in some delay. It is a matter of 
give and take, which is best, either to have some delay, and to have 
the safeguard or not. There must be that give and take. 

Senator Pasrorn. But this is two bites at the cherry, isn’t it? 

Mr. Russuuu. I don’t see any two bites. 

Senator Pasrorn. Of course it is. Here you file an application, 
and the Federal Communications Commission has to review the ap- 

lication to find out if there are any defects in the application itself, 
et alone the issues involved. Then after it has done all that, later 
on it assigns the case to hearing and then you get into substantial 
nights. I have never heard of this procedure before. 

Mr. RussgE x. Sir, if you don’t have the right to amend, then the 
Commission is saying when they find the defect, we will designate it 
for hearing and have hearing with all the full dress requirements of a 
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hearing. What I am asserting, we ought to be advised this applica- 
tion has a defect we can cure by amendment and avoid a hearing if 
possible. The Commission’s procedure requires the hearing unless 
they are going to give the right to an applicant either at that time to 
amend or after they issue their designation notice to amend. And 
it is not the procedure that I am suggesting that causes delay. It just 
seems to me that if you are going to be ironclad about it and find a 
defect and say, OK, set it for hearing, that is one thing. I think 
that people who file these applications, if it is a defect, it ought to try 
to be solved, tell the people, they can’t learn about the defect other- 
wise. 

Senator Pasrors. Is it your position, then sir, that the law ought 
to be left the way it is exactly? 

Mr. RussEetu. No, sir, I tried to make it clear that I felt that the 
McFarland Act letter served no useful purpose in those instances 
where a comparative hearing was required and there was no other 
reason other than comparative requirements, known as the Ashbacker 
rights, to send out the letter. 

Senator Pastors. All right, what do you have to say to that, Mr. 
FitzGerald? 

Mr. Hyps. I—-— 

Senator Pastrorn. Let’s get lawyer to lawyer here, Mr. Hyde. It 
will make it easier for you. 

Mr. Hype. I am a lawyer. 

Senator Pasrore. Yes, sir, but you are a Commissioner, too, 
[Laughter.] 

Mr. FirzGeraup. There are several things. One is, that once a 
hearing is set by order of the Commission, petitions are entertained 
for reconsideration of that very order. That is No. 1. 

No. 2, apart from this question of whether there has to be a hearing 
anyway because of competitive difficulties of that kind, which would 
make letters back and forth fruitless, there is also this question, which 
the Commissioner has emphasized very strongly, the reason for the 
porposal of the Commission is to primarily avoid long and very cum- 
bersome delays. During the course of these delays, as he has said, 
and the exchange of this correspondence, other applications may be 
filed. 

Senator Pastore. You are not answering the question that was 
raised by Mr. Russell. Mr. Russell raises a very substantial question 
that has merit, in my opinion. His argument is this, that there are 
many, many instances where this procedure does in fact eliminate a 
hearing. Now, if you are going to leave all this to go to a formal 
hearing, then you get into another cumbersome area. Now, Mr. 
Russell is suggesting that in many, many instances, where certain 
issues are raised by this procedure, you see, this preliminary hearing 
or prehearing, avoids « hearing on the basic issues. Now, that is the 
question he has raised. 

Am I right, Mr. Russell? 

Mr. Russe... Yes, sir, that is correct. 

Senator Pastore. All right, Mr. Hyde, go ahead. 

Mr. Hype. We would be unhappy to have it assumed, just on the 
bland statement there are many, many cases where hearings are 
avoided because of this letter, be accepted by a committee without 
having some specific information as to that. 
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Mr. Russet. All I was saying, sir, was that—— 

Senator Pastore. You see what you are doing, you are reverting 
back to the law of 1952, which led to this enactment. Now, you are 
stripping the enactment completely and reverting right back to where 
you were in the beginning, which recreates and gives birth all over 
again to the very problems that led to the enactment of the McFarland 
letter requirement, so to speak. 

Now, is there a halfway mark, where the issues raised by Mr. Rus- 
sel can be cured, and this backlog of yours can be straightened out by 
making a compromise here, which will expedite the whole situation, 
and have a procedure which will not of necessity culminate in a 
hearing? 

Mr. Hype. Mr. Chairman, you have suggested the only sensible 
answer that I think there can be to this. You must have confidence 
that the Commission itself does have some interest in doing a decent 
and reasonably expeditious job. You should repose in us the respon- 
sibility to send letters when it is necessary-—— 

Senator Pasrore. In order to avoid that hearing. 

Mr. Hype. And not impose upon us a legal obligation to send them 
in all cases whether they are needed or not and thereby invite the 
abuses we have had here. 

Senator Pastore. All right, will you work on a suggested amend- 
ment and submit it to the committee for study and give it to us. 

Mr. Hype. We will be happy to do so. 

Senator Pastore. Send a copy to Mr. Russell. I will be happy to 

et your comments for the record. 

(The full statement follows:) 


My name is Percy H. Russell. I am a partner in the law firm of Kirkland? 
Ellis, Hodson, Chaffetz & Masters and am engaged in the private practice of law 
in this city. I am appearing on behalf of the Federal Communications Bar 
Association to express that association’s views regarding two bills to be considered 
at today’s session. 

The Federal Communications Bar Association takes no position regarding the 
merits of S. 1737 which would authorize the Commission to impose fines for 
certain violations of its rules and regulations by licensees in the common carrier 
and safety and special services fields. 

The bar association is opposed to the enactment of 8. 1733. This bill would 
eliminate the requirement in section 309(b) of the Communications Act of 1934 
that so-called McFarland Act letters be transmitted to applicants and known 
parties in interest when the Commission is not satisfied that the granting of an 
application would serve the public interest, convenience, and necessity. Under 
the present law, section 309(b) requires the Commission to notify applicants 
and known parties in interest of the reason or reasons why the Commission is 
unable to grant an application. The purpose of such notification is to advise 
applicants of any defects in their applications in order to enable them to meet 
such deficiencies by the correction or amendment of the applications. 

The Commission justifies the enactment of S. 1733 on the principal grounds 
that the McFarland Act letters have served no useful purpose because hearings 
are usually required to be held at all events, and also because the McFarland 
Act letter procedure has resulted in substantial delays in the processing of 
applications. 

he bar association is, of course, as much interested in eliminating delay and 
expediting the processing of applications as is the Commission. We agree with 
the Commission that the necessity for notifying applicants and other known 
parties in interest of defects in applications accomplishes no useful purpose where 
the only reason for the inability of the Commission to grant applications pending 
before it is the fact that they are mutually exclusive and under the doctrine of 
Ashbacker Radio Corporation v. FCC (326 U.S. 327 (1945)), a hearing is required 
by law. However, there are many instances where an application presents a 
defect wholly separate and apart from comparative considerations in the Ash- 
backer situation. 
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An application may present financial, legal, or engineering questions which, if 
called to an applicant’s attention prior to designation, could be corrected by the 
supplying of additional data or by an amendment to the application. We believe 
that in such instances the McFarland Act letter procedure fills a real need by 
affording an applicant an opportunity to cure such deficiencies and thereby avoid 
a hearing if at all possible. 7 

After designation of an application for hearing, there is no absolute right to 
amend. After designation, any amendment must be accompanied by a petition 
for leave to amend and a necessary prerequisite to the granting of an amendment 
is the showing of good cause. We believe that an applicant is entitled to be fully 
advised of the reasons (apart from those arising solely out of Ashbacker rights) 
why its application is defective in any particular and that an applicant should 
have the absolute right to correct such deficiencies, not having to rely upon such 
action as the Commission may take on a petition for leave to amend, which action 
rests upon the Commission’s discretion. 


(The following material was submitted for the record:) 


FEDERAL COMMUNICATIONS Bar ASSOCIATION, 
Washington, D.C., July 22, 1959. 
Hon. Joun C. Pastore, 
Chairman, Communications Subcommittee, Interstate and Foreign Commerce Come 
mittee, U.S. Senate, Washington, D.C. 

Dear Mr. CHAIRMAN: On behalf of the Federal Communications Bar Asggo- 
ciation, I am pleased to report that, pursuant to your suggestion at the June 11, 
1959, hearings on 8. 1733 and S. 1898, representatives of the Federal Communi- 
cations Commission and representatives of the association have met on several 
occasions in an effort to resolve their differences with respect to these bills and 
S. 1738, and that the results of these meetings have been extremely fruitful. 

As a result of the discussions the association has agreed to withdraw its oppo- 
sition to 8. 1738 in the interest of assisting the Commission in expediting its 
processes. The Commission and the association have also agreed to certain 
proposed revisions of 8S. 1898 which embody compromise language as to the pre- 
grant provisions of that bill. Since 5S. 1898 includes a comprehensive revision 
of section 309 as a whole, there is included in the revised bill compromise language 
with respect to the prehearing notice now provided in section 309(b) which was 
the subject of a separate bill (8S. 1733). 

The association has read Chairman Doerfer’s letter to you dated July 22, 1959, 
which summarizes the agreed changes in 8. 1898 and we believe the summary to 
be both fair and accurate. We desire, however, to make a few additional 
comments. 

It is noted that three members of the Commission would prefer outright repeal 
of section 309(c) as it now stands without substitution of a pregrant procedure, but 
have jointed the majority in urging enactment of the compromise proposal. The 
association appreciates the spirit of cooperation involved. We wish the subcom- 
mittee to be aware that there are some members of the association who will be 
dubious about the desirability of the modifications made in this bill for the opposite 
reason—the fear that, as modified, the bill may fail to provide adequate procedural 
safeguards. Along with the Commission, however, we are persuaded that the 
revised 8. 1898 upon which agreement has been reached represents a pronounced 
improvement over existing procedures, that it represents a reasonable compromise, 
and that its speedy enactment would be in the public interest. 

In our view, the three most significant changes in 8. 1898 to which we have 
agreed are (1) to eliminate the mandatory prehearing notice, (2) to give the Com- 
mission power to establish a reasonable cutoff date for the filing of petitions to 
deny applications, and (3) to give the Commission power to issue, in real and 
unusual emergencies, temporary authorizations not subject to the pregrant pro- 
cedure. As to (1), many members of the association have felt that the present 
rehearing notice serves a useful purpose as we previously testified before you. 
lowever, because the Commission has found the procedure productive of much 
delay, we have agreed to support deletion of the mandatory requirement and the 
Commission has agreed to a provision to the effect that in the interest of expediting 
the determination of applications, a notice will be sent to interested parties where 
the Commission finds that giving such a notice may expedite action on an applica- 
tion. As to (2), the association is satisfied that the Commission will have no 
difficulty in administering the cutoff provisions and the example stated in the 
sixth paragraph of the Commission’s letter reflects, we believe, a proper interpre- 
tation of the provision. 
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In considering these changes, the association was more concerned about the 
emergency authorization provision ((3) above) because of fear that it might be 
invoked as a device for short-circuiting regular procedures. The association has 

" agreed to the provision only because it is satisfied that the letter and spirit of the 
language in which it is framed will preclude use of the authority granted for a 
reliminary authorization merely because the proposed service or operation could 
be found to be a needed and desirable one and the protection the Communications 
Act would normally afford to the rights of other parties would delay an authoriza- 
tion made in the usual manner. As we understand it, the Commission intends to 
use the authority granted only in the most unusual and true emergency situations 
where there are compelling reasons requiring the conclusion that delay in Com- 
mission action itself will work an extraordinary hardship which would seriously 
rejudice the public interest. It is difficult to draft statutory language to de- 
jneate the limits on the use of the proposed section 309(d) because of the diffi- 
culty in anticipating situations that might arise in the future. However, in the 
light of the discussions between the Commission’s representatives and the repre- 
sentatives of the association in working out this compromise, the statement in 
the Commission’s letter of July 22, 1959, that this provision ‘‘will be rarely 
used,” taken together with the language of section 309(d), seems to us to make 
clear the very limited application of the proposed section 309(d). 

Under the circumstances, the Federal Communications Bar Association strongly 
supports enactment of S. 1738, and the enactment of S. 1898 with the amend- 
ments suggested in the letter from Chairman Doerfer to you dated July 22, 1959. 

Very truly yours, 
LEoNARD H. Marks, President. 


Senator Pastore. Does anyone else want to be heard on S. 1733? 
The Chair hears none. 

S. 1898. 

(The bill follows :) 


[S. 1898, 86th Cong., Ist sess.] 


A BILL To amend the Communications Act of 1934 with respect to the procedure in obtaining a license 
and for rehearings under such Act 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 309 of the Communications Act of 
19384 (47 U.S.C. 309) is amended to read as follows: 


“ACTION UPON APPLICATIONS; FORM OF AND CONDITIONS ATTACHED TO LICENSES 


“Sec. 309. (a)(1) No application provided for in section 308 for an instrument 
of authorization for any station in the broadcasting or common carrier services 
or for any station within the scope of subsection (d) shall be granted by the 
Commission earlier than thirty days following issuance of public notice by the 
Commission of the acceptance for filing of such application or of any substantial 
amendment thereof: Provided, That this requirement shall not apply to any minor 
amendment of any such application or to any application for (A) minor change 
in the facilities of an authorized station, (B) consent to an involuntary assignment 
or transfer under section 310(b) or to an assignment or transfer thereunder 
which does not involve a substantial change in ownership or control, (C) license 
under section 319(c) or, pending application for or grant of such license, any 
special or temporary authorization to permit interim operation to facilitate 
completion of authorized construction or to provide substantjally the same 
service as would be authorized by such license, (D) extension of time to complete 


| construction of authorized facilities, (FE) authorization of facilities for remote 


pickups and studio links for use by the licensee or permittee of a broadcast 
station in the operation of such station or (F) authorization under any of the 
proviso clauses of section 308(a). 

“(2) Any party in interest may file a petition to deny any application or 
amendment thereof to which the requirement of paragraph (1) of this subsection 
applies at any time prior to the day of Commission grant thereof without hearing 
or formal designation thereof for hearing. Such petition shall be served on the 
applicant and shall contain specific allegations of fact sufficient to show that the 
petitioner is a party in interest and that a grant thereof would be prima facie 
Inconsistent with subsection (b). Such allegations of fact shall, except for those 
of which official notice may be taken, be supported by affidavit of a person or 
persons with personal knowledge thereof. The applicant shall be given the op- 
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portunity to file a reply in which allegations of fact or denials thereof shall similarly 
be supported by affidavit. If the Commission, after oral argument if it deems 
oral argument appropriate, finds that there are no substantial and materia} 
questions of fact and that grant of the application would be consistent with sub. 
section (b), it shall make the grant, deny the petition, and issue a concise statement 
of the reasons for denying the petition which shall dispose of each substantial 
question presenjed thereby. If a substantial and material question of fact js 
presented or if the Commission for any other reason is unable to find that grant 
of the application would be consistent with subsection (b), it shall proceed as 
provided in subsection (c¢). 

“(b) Whether or not a petition to deny is filed under subsection (a), the Com. 
mission shall examine each application provided for in section 308. If upon 
examination of any such application provided for in section 308 and upon con- 
sideration of any such petition and any reply thereto, the Commission shall find 
that public interest, convenience, and necessity would be served by the granting 
thereof, it shall grant such application. 

“(c) If upon examination of any such application the Commission is unable 
to make the finding specified in subsection (b), it shall forthwith notify the 
applicant and all other known parties in interest of the grounds and reasons for its 
inability to make such finding other than the grounds and reasons specified in any 
petition to deny the application filed under subsection (a). Such notice, which 
shall precede formal designation for a hearing, shall advise the applicant and all 
other known parties in interest of all such other objections made to the application 
as well as the source and nature of such objections. Following such notice, the 
applicant shall be given an opportunity to reply. If the Commission, after 
considering such reply and any petition to deny the application filed under sub- 
section (a) as well as any reply thereto, shall be unable to make the finding 
specified in subsection (b), it shall formally designate the application for hearing 
on the grounds or reasons then obtaining and shall notify the applicant and all 
other known parties in interest of such action and the grounds and reasons therefor 
and shall specify the issues to be heard. Any party in interst who is not notified 
by the Commission of its action with respect to a particular application may 
acquire the status of a party to the proceeding thereon by filing a petition for 
intervention showing the basis for its interest at any time not less than ten days 
prior to the date of hearing. Any hearing subsequently held upon such application 
shall be a full hearing in which the applicant and all other parties in interest shall 
be permitted to participate. The burden of proceeding with the introduction of 
evidence and the burden of proof shall be upon the applicant, except that, with 
respect to any issue presented by a petition to deny or a petition to enlarge issues 
and specified by the Commission, both such burdens shall be as determined 
by the Commission. 

‘*(d) The stations other than in the broadcasting or common carrier service 
referred to in subsection (a) are (1) fixed point-to-point stations, but not including 
control and relay stations used as integral parts of mobile radio systems, (2) in- 
dustrial radio positioning stations for which frequencies are assigned on an ex- 
clusive basis, (3) aeronautical en route stations, (4) aeronautical advisory stations, 
(5) airdrome control stations, (6) aeronautical fixed stations, and (7)*such other 
stations or classes of stations as the Commission by rule provides. 

““(e) The Commission is authorized to adopt by rule reasonable classifications 
of applications and amendments in order to effectuate the purposes of this section. 

“‘(f) Such station licenses as the Commission may grant shall be in such general 
form as it may prescribe, but each license shall contain, in addition to other pro- 
visions, a statement of the following conditions to which such license shall be 
subject: (1) The station license shall not vest in the licensee any right to operate 
the station nor any right in the use of the frequencies designated in the license 
beyond the term thereof nor in any other manner than authorized therein; (2) 
neither the license nor the right granted thereunder shall be assigned or otherwise 
transferred in violation of this Act; (3) every license issued under this Act shall 
be subject in terms to the right of use or control conferred by section 606 hereof.” 

Sec. 2. Section 319(c) of the Communications Act of 1934 (47 U.S.C. 319(¢)) 
is amended by striking out ‘‘and (c)”’ and inserting in lieu thereof ‘‘(c), (d), and 
(e)’’. 

Sec. 3. Section 405 of the Communications Act of 1934 (47 U.S.C. 405) is 

amended 

(1) by striking out ‘‘and party” in the first sentence and inserting in liel 
thereof ‘‘any party’, and 
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(2) by inserting after the fourth sentence a new sentence as follows: ‘‘The 
Commission shall enter an order, with a concise statement of the reasons 
therefor, denying a petition for rehearing or granting such petition, in whole 
or in part, and ordering such further proceedings as may be appropriate: 
Provided, That in any case where such petition relates to an instrument of 
authorization granted without a hearing, the Commission shall take such 
action within ninety days of the filing of such petition.” 

Senator Pastore. Are you going to speak on that too, Mr. Hyde? 

Mr. Hyper. Mr. Chairman, I believe that this bill is sponsored by 
the bar association. Perhaps it would be appropriate for them to 
make their explanation before I would discuss it. 

Senator Pastors. All right, is Mr. Wollenberg here? 


STATEMENT OF J. ROGER WOLLENBERG ON BEHALF OF THE 
FEDERAL COMMUNICATIONS BAR ASSOCIATION; ACCOMPA- 
NIED BY ERNEST JENNES, CHAIRMAN OF THE SUBCOMMITTEE 
OF THE PRACTICE AND PROCEDURES COMMITTEE 


Mr. WoLLENBERG. My name is J. Roger Wollenberg. I am 
chairman of the Committee on Practice and Procedure of the Federal 
Communications Bar Association. I am a member of the law firm 
of Haley, Wollenberg & Kenehan, 1735 De Sales Street NW., Wash- 
ington 6, D.C., and a former Assistant General Counsel of the Federal 
Communications Commission (1952-54). 

On behalf of the Federal Communications Bar Association, I am 
presenting the views of the association on 5. 1898, a bill drafted by 
and sponsored by the association. I am also informed the Standing 
Committee on Communications of the American Bar Association has 
recommended to the house of delegates that S. 1898 be supported by 
the ABA. The house of delegates does not meet until later in the 
summer. 

I have with me today Mr. Ernest Jennes, who has been the chairman 
of the committee of the practice and procedure committee which 
has struggled long and hard with the proposal that has now become 
5. 1898. 

I should like at the outset to explain the area of overlap and the 
area of distinction between this bill and the previous one, which has 
just been discussed before the committee. Both bills relate to sec- 
tion 309 of the Communications Act. The previous bill proposed by 
the Commission relates to one very small part of the section 309(b) 
letter and the bar association’s position on that letter has been stated. 

Our concern is with other aspects of section 309 and our com- 
mittee has drafted and the bar association has approved a compre- 
hensive revision of section 309 designed to accomplish a number of 
objectives. 

With respect to the 309(b) letter, there was no intention or desire 
to affect. the 309(b) letter provision of existing law except insofar as 
the procedure that we are proposing affects it. The result is that the 
procedure that we are proposing cuts down the areas in which the 
309(b) letter is required. It reduces the number of cases in which that 
letter is required, but does not altogether abolish the requirement. 

Senator Pastrorr, In other words, what you are actually saying is 
that if Congress were of the mind not to do anything with relation to 
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this S. 1733, your amendment, if adopted, which is S. 1898, would 
obviate many of the troubles already confronting the Commission 
under 309(b). 

Mr. WoLuLENBERG. I think that is a fair statement. At least it 
would change a part of the Commission’s or some of the Commission’s 
troubles. 1 also wanted to make the point that I do not think the 
pros and cons of the 309(b) letter as such need figure in or should figure 
in in the consideration of this bill. If the Congress decides that the 
309(b) letter should be abolished, as the Commission has recom- 
mended, a very simple amendment to this bill would conform this 
bill to that objective. 

Similarly, if it is decided to leave the 309(b) letter substantially 
as it is, then this bill could go forward as it is on that point. I just 
wanted to make clear the relations of these two bills. 

For several years there has been exhaustive consideration by the 
Federal Communications Bar Association of possible changes in the 
Communications Act of 1934 to modify or find a satisfactory sub- 
sttute for the so-called protest procedure embodies in section 309(c) 
which provides for hearings or oral arguments on the demand of parties 
in interest after the Federal Communications Commission has granted 
without a hearing an application for a construction permit for a radio 
facility. : 

At the annual meeting of the association in January 1959 th 
members gave strong support to the substitution of a carefully defined 
pregrant hearing procedure for the postgrant protest hearing procedure, 
I want to interpolate there, Mr. Chairman, to say that this procedure 
is one of the most surprising and startling innovations on what we 
as lawyers think of as normal procedure that has ever been invented. 
The notion which led to the protest rule was the notion that the 
Commission was in some cases not giving adequate consideration to 
matters before it and was denying hearings too cavalierly. But 
instead of providing a procedure before the Commission makes its 
initial grant, makes up its mind, makes its decision, the protest pro- 
cedure embodied in section 309(c) provides decision first, trial after- 
wards. 

Senator Pastore. Provided it isin the public interest. 

Mr. WouLenserG. No, sir; if I may correct that, it is a mandatory 
procedure. The protest procedure from the time it was put into the 
act in 1952, and even as amended in 1956, is a mandatory procedure. 
Those who are parties in interest, after a Commission grant without 
hearing and with a statement of reasonable particularity as to what 
they are complaining about, my demand of the Commission a protest 
ener 1 

Originally, in all cases it had to be an evidentiary hearing on the 
issues specified by the protestant no matter how ridiculous or un- 
substantial and it had to be evidentiary in every case. 

Senator Pastore. In your opinion, was it good or bad? 

Mr. Wo.iLENBERG. In my opinion, sir, it was very bad. Now let 
me confess error on the part of the bar association—it is easy for me 
to do this because I wasn’t a member of it then 





error on the part of the bar association in urging 309(c) on you in the 
years prior to 1952, which led to the enactment of it in 1952. Then 
in 1956 the procedures were modified somewhat so that the Commis 
sion could have oral arguments in cases not involving factual disputes, 
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put the procedure is still administratively tremendously cumbersome 
and it still denies to protestants the basic right or privilege of having 
the administrative agency give full consideration to their objections 
before it makes that initial grant—that public announcement of the 
initial grant which goes so far to commit a human being not to later 
change his mind. 

Senator Pastore. I know, but the fact of the matter is, aren’t we 
forgetting the third party, the public here? You are right as between 
the property rights and fundamental rights of two individuals; you 
are absolutely right. But isn’t the justification for this new philos- 
ophy predicated upon the fact that here you have the American re- 
ceiving public that has certain fundamental rights, too, and why 
should they be denied service while two litigants decide between 
themselves who is going to hit the jackpot? 

Mr. Wo.tiensera. Mr. Chairman, we are not unconscious or 
unmindful of the public-interest requirement. We are not uncon- 
cious or unmindful of the importance of administrative efficiency and 
expedition and, may I say parenthetically, that the suggestions this 
morning that somehow or other it is to the interest of the lawyer to 
cause delay is contrary at least to my experience. The clients pay 
their fees when they get results and the suggestion, the opinion, or 
the suspicion that lawyers, or the lawyers in the bar association, like 
to create complications and delays because that will help them in their 
livelihood is, I think, a mistaken one. 

Senator Pastors. Well, I do not think we have gone quite that far. 
As a matter of fact, I am a lawyer myself, and when a client comes to 
you—and after all, this is a government of laws and not of men, and 
the law says that if I protest the granting of a license, that license 
can’t be granted until I go through the process of getting a hearing 
and taking an appeal to the court. By that time, there is delay over 
delay and what does that little fellow do who wants to turn on the 
button and look at television in the meantime? That is the fellow 
Iam worrying about this morning. How about him? 

Mr. Wot.ensera. Mr. Chairman, you are absolutely correct and 
one of the problems that this country has faced in the last few years 
since the ending of the television freeze by the Commission has been 
the fact that the requirements of fairness between competing private 
parties have resulted in years and years of delays while there have 
been comparative proceedings to decide whether applicant A or 
applicant B or applicant C would serve a given city. 

Senator Pastore. Which in many instances has been a public 
scandal. 

Mr. Wo.LLENBERG. You mean the delays, sir? 

Senator Pastors. The delay and I mean the fact that an applicant 
makes an application for a television station and then there is a 
question of VHF, UHF, and an objection is interposed and a protest 
is made that this is going to be injurious to their peculiar establish- 
ment they already have, and then you go through the process of having 
a hearing and then an appeal and in the meantime, the station does 
not go on the air. 

The law was amended, as I understand it, in 1956, that where the 
public interest is involved, they can make a decision and put the 
service on the air and then let these two people decide who should 
own the station. 
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Mr. Wo.LENBERG. You are quite correct, Mr. Chairman, to the 
extent that the automatic stay embodied in the protest provision of 
1952 during the time that the protest is being decided was qualified 
in 1956 to provide that the Commission, where the public interest 
urgently required it, could leave the station on the air while it is 
passing on a protest proceeding. I think that is what you are referring 
to. 

Senator Pastrorr. Today you could still appeal to the courts and 
get a writ to prevent the FCC from granting permission to go on the 
air, if it is not in the public interest. You can still enforce your rights 
in the court, can’t you? 

Mr. Wo.ueNBERG. Certainly the courts are open, Mr. Chairman, 

Senator Pastore. So absolutely the fundamental rights of the indi- 
vidual are not being denied in any way. They can still enforce them 
in the courts but the question here is what is the public interest and 
how do you enforce it? 

Mr. Wo.LeENBERG. Mr. Chairman, we are here to discuss the public¢ 
interest. 

Senator Pastore. Yes. 

Mr. WotLenBERG. We think this very carefully worked-out pro- 
posal will accomplish a lot of desirable objectives. I would like, I 
think, to go back to my prepared statement. 

Further intensive consideration of the proposed legislation has been 
given this matter by the association’s executive committee and its 
practice and procedure committee. On April 14, 1959, the executive 
committee voted to recommend the enactment of the amendments 
to sections 309 and 405 now embodied in 8S. 1898. 

I shall first describe briefly the general effects of the proposed 
amendments, and then present, also briefly, the association’s analysis 
of the problem and the precise nature of the suggested solution. 

Under the proposed amendment to section 309 a pregrant hearing 
procedure would be made applicable to the broadcast and common 
carrier services and also to certain limited categories of applications 
in the safety and special services. The amendment to section 405 
would require the Commission to take action on petitions for rehear- 
ing of grants made initially without hearing within a specified period 
of time after filing such petitions. 

Now, we have set forth quite briefly, at the bottom of page 2, 
some of the difficulties of the present statutory scheme, which has 
led us to this rather carefully considered proposal. Without attempt- 
ing to list all of the problems inherent in the existing protest pro- 
cedure, I shall briefly summarize the principal ones. 

In its present form section 309(c) can place a heavy burden on the 
Commission and on successful applicants by requiring unnecessary 
and lengthy proceedings, after grants are made, to vindicate the 
grants in situations where there is no substantial basis for attacking 
them. 

I think that without risk of disagreement, that I can say that I am 
sure that the Commission will agree heartily with that statement. 

Senator Pasrorr. Do you agree with that, Mr. Hyde? 

Mr. Hyper. This is a constructive statement. 

Mr. WoLLENBERG. At the same time the protest procedure fails to 
give real assurance to protesting parties in interest that legitimate 
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objections to a grant will be given timely and adequate consideration 
by the Commission. 

Unfortunately, the existing mandatory protest procedures leaves the 
Commission little discretion to dispense with useless and even frivolous 

rocedures. 

Mr. Hype. We agree with that. 

Mr. Wo.tuenBerca. While protests must be filed under oath, the 
factual allegations may be based upon information and belief, which 
unfortunately encourages the filing of ill-founded protests with allega- 
tions based not on known facts, but on suspicion or less. Protest 
hearings have created immeasurable delays in bringing service to the 
public, but have resulted in few final reversals of grants. From a 
protestant’s viewpoint the protest procedure has the fatal drawback 
that it comes into operation after the Commission has made its de- 
termination that a grant is in the public interest. It is difficult for a 
protestant to meet the burden of persuading the Commission that its 
original grant was mistaken. 

That is a very significant point, Mr. Chairman, and it is not one 
that is intended to reflect on the integrity or ability or sincerity of the 
present Commissioners or any Commissioners that follow. It is just 
a plain fact that when a judgment has been made and publicly an- 
nounced, investments have been made, public reliance has been 
placed, it is human nature to defend the grant and those of us who 
have been at the Commission know when the attack on the grant 
comes in, the staff, like any well trained part of an organism, reacts 
defensively. Of course it does, Mr. Chairman, and it has to do it 
because it is human nature, so what we are trying to do, sir, is to 
provide a procedure which will reduce the delays and burdens on the 
Commission because we think that justice delayed is justice denied 
and that is a very apt principle in this area. 

We think that it is very important that applications be granted 
faster. We are as concerned as the Commission about their backlog 
and we are concerned as the Congress, but we feel that we can elim- 
inate the inequities of the present proceeding and reduce the delays 
and burdens on the Commission. 

If there are areas in this bill which the Commission finds trouble- 
some, which the Commission has difficulty with, we would have a very 
open mind and would sit down and work out amendments with them 
that would help in those areas. Our purpose is not to increase burdens 
on the Commission, but to decrease burdens on the Commission and, 
at the same time, improve the atmosphere and the fairness of the 
consideration by the Commission of objections that are made to 
grants because we think they are important. 

I want to say on that point, Mr. Chairman, that a lot is said about 
the selfish interest of objectors and people being people, it is true 
that they will not normally hire lawyers and spend money and energy 
to object to something unless they have a selfish interest in the out- 
cme. But that does not always mean that the objection is not an 
objection in the public interest. 

he Supreme Court, as the chairman knows, decided a long time 
ago in the Sanders Brothers case that Congress had intended that 
those with a selfish interest, even though they didn’t have any legally 
protected right to have that interest preserved, those with a selfish 
interest were in effect private attorney generals who should be en- 
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couraged and permitted under the statutory scheme to appeal and to 
object to the agency action because the Supreme Court felt Congreggs 
had recognized that an agency may occasionally act not in the public 
interest and, under our system, there is no official appointed with the 
responsibility of pointing out errors of the Commission and, therefore, 
it is necessary for those errors to be pointed out and corrected and for 
those with selfish interests to be given an opportunity to do so. | 
think that is the scheme of the act. 


Now, it is tne view of tne association that the inherent inadequacies | 


of the protest procedure can best be remedied by providing for institu- 
tion of a pregrant procedure waica will limit hearings to instances 
where material and substantial questions of fact are presented, and 
which will require explicit and reasoned resolution by the Commission, 
prior to grant, of questions of Jaw or policy whicn do not warrant a 
nearing. Tne proposed pregrant procedure is more nearly consistent 
with normal administrative procedures. It provides a method for 
reducing the possibility that tne Commission will act erroneously by 
providing for consideration of objections befere rataer taan after the 
Commission acts, but eliminates the power of protestants to compel 
hearings or oral arguments in situations where no useful purpose would 
be served thereby. In snort, the proposed procedure will give the 
Commission ample discretion lo dispose summarily of frivolous objec- 
tions to a grant, but will require appropriate consideration of sub- 
stantial objections before it makes a grant. 

The effectiveness of a pregrant procedure clearly depends upon an 
adequate system of netice, which will permit interested parties to be 
apprised of the pendency of an application, and give them an oppor- 
tunity to invoke the procedure. In the safety and special services the 
many thousands of applications bandled cannot, as a practical matter, 
be made the subject of public notice. Moreover, as to the great 
majority of such authorizations, grants are taken subject to inter- 
ference and other bases for objection by interested parties are rare or 
nonexistent. Thus, after a careful study of the problems of the safety 
and special services it was decided to make subject to the proposed 
pregrant procedure limited categories of applications as to which 
legally valid objections by interested parties would appear to be most 
likely. These relate to authorizations which are made on a nondupli- 
cating basis or which are entitled under the Commission’s rules to 
protection against interference. 

We are also proposing an amendment to section 405 and that is to 
provide a time limit for action on petitions for rehearing under 
section 405. 

Senator Pastore. May I ask, what you are doing now is actually 
suggesting a revision of the limit of section 309(c) as was made in 
1956. Now, could you tell me in simple language exactly what your 
procedure would be? 

Mr. WoLLENBERG. Yes, sir. 

Senator Pastore. Because I tell you very frankly, you do have 4 
very important point. Once the Commission has decided that the 
thing is in the public interest, to go to court, | suppose you would have 
to prove they were arbitrary in that decision which is quite a distance 
to go. I realize that. Will you explain to me what your suggestion 
is in simple language—I mean, how would it work? You would not 
grant the license, but what would you do? 
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Mr. WoLLENBERG. Our suggestion—I will necessarily oversimplify 
in stating this—basically is that when the Commission receives an 
application of the kind which is made subject to this procedure, that 
it will give, as it does now, public notice of acceptance of the applica- 
tion and that it will then wait at least 30 days, which it does now as a 
matter of policy or a matter of administrative necessity in the case of 
almost all applications. After the expiration of this 30 days, designed 
to give people who might be concerned a chance to hear about it, to 
organize and to file something, any time after that 30 days, if the 
application is ripe for grant, it may be granted without hearing if no 
one has objected to it. That is the same situation which exists today. 

If a party in interest—we have not attempted to redefine that 
aur a party in interest does object, that party in interest may 
come in at any time prior to the grant and may by petition inform the 
Commission of the grounds of its objection; and we have greatly 
tightened up the rules and standards for the kind of allegations. We 
have eliminated the abuses or tried to have the rather vague, general 
information and belief kind of allegations that have been coming in 
stopped and have them give something quite concrete and specific. 

Senator Pastore. After you have done that then what happens? 

Mr. Wo.uLENBERG. The applicant has a chance to answer and then 
the Commission looking at the petition and the answer and, of course, 
looking at the results of its own analysis of the application which it 
makes in every case—that is the processing we have heard discussion 
of—the Commission may do one of two things. The Commission may 
designate the application for hearing because it is satisfied that sub- 
stantial and material questions affecting the public interest require 
such a course. And let me emphasize that, if such a hearing is held, 
it is only because a majority of the Commission has concluded that 
substantial and material allegations involving issues of fact have 
been raised that affect the public interest, so that a majority of the 
Commission has made the decision that it is not ready to make the 

nt now because of the substantial question. 

So that the delay which results when this hearing is ordered is a 
delay which we must presume to be in the public interest. 

Senator Pastore. Which they can do now under existing law? 

Mr. Wo.LLENBERG. Which they can do now. 

Senator Pastore. They can do now under existing law everything 
you have said so far. 

Mr. Wo.LLENBERG. They can do it. 

Senator Pasrore. I am waiting for the alternate. 

Mr. WotuenBERG. The alternate is that if the Commission finds 
no substantial and material allegations of fact or law that raise in the 
Commission’s mind a public interest question, the Commission by a 
brief, concise statement, may say so and deny the petition and make 
the grant. 

Senator Pasrorr. Without a hearing? 

Mr. Wo.LLENBERG. Without a hearing, and that is the end of this 
procedure. After that grant, the existing procedure of section 405 
with the change that we are proposing here as to the time limit to 
act upon it will remain available, but it is our view that the normal 
standards with respect to petitions for rehearing will apply, so that 
that which was not raised before without excuse, may be rejected on 
that ground by the Commission, and that which was raised and 
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covered before, the Commission need not discuss in detail or consider 
in detail because it will have been raised. 

Senator Pasrore. But the petition will have already been granted, 

Mr. WouuenBERG. The grant will have been made. 

Senator Pastore, All right, don’t go any further. Mr. Hyde, it 
is your turn. What is wrong with that? 

Mr. Hyper. Mr. Chairman, there is nothing wrong with the objec- 
tives. What has concerned the Commission is what would be the 
results in practice? We could not agree more with Mr. Wollenberg 
when he tells you that our administration of the act now is frustrated, 
hindered, and that invitations to abuse are inherent in the protest 
procedure. 

In the interests of improving my stature before you, I would like 
to say that this system under which a hearing is held after the grant, 
instead of before, is not something that we thought of. It is something 
that resulted from the 1952 amendments, which Mr. Wollenberg 
discussed. So I don’t want you to think of me as someone who 
wants to make a grant and hold a hearing afterward. 

Now, a majority of the Commissioners, in the light of the experience 
that we had under the protest rule, would recommend that the 
protest rule be deleted, removed. A majority would recommend some 
amendments to section 405 relating to reconsideration, to rehearing, 
not because we would not want to dispose of complaints promptly, 
giving our reasons, but because a majority of the Commission are 
concerned that the methods proposed here would lend themselves to 
procedural delays. 

A majority of the Commissioners feel that several of the provisions 
such as the initial one looking toward the filing of complaints, statutory 
right to file complaints ana the statutory right to a ruling upon it 
before a grant is made, would invite the abuse of repetitious petitions, 
and the altars perhaps having its hands tied with the succeeding 
ones at the moment it might be trying to dispose of the first. 

Senator Pasrorre. Now, do I take it, Mr. Hyde, the Commission 
as such is opposed to this S. 1898? 

Mr. Hype. Yes, I would say yes to that question, but I want to 
add this qualification. I want to say something in my own behalf 
in that regard. A majority of the Commissioners would be opposed 
to this bill because of their fear that it would add procedural delays 
worse than we have under the present protest sa i which the bar 
association and ourselves agree are unfortunate, to say the least. 

I personally would favor undertaking some improvements of this 
approach. I like the idea of a procedure that disposes of a complaint 
before action is taken. If we could work into the bill a degree of 
control over procedures so that the Commission would not have its 
processes taken out of its hands and used against it, as is now the 
case, then we would be getting somewhere. ' 

For instance, if in passing upon a complaint we could determine 
in our discretion that a hearing is not warranted by this complaint 
and that a judicial review of this finding would be limited to a deter- 
mination as to whether or not we have abused our discretion, we 
would be getting someplace. 

Senator Pastore. Why can’t that be worked out? I tell you very 
frankly, I am very much impressed with the argument that has been 
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made here. It has troubled us no end. I realize that the pendulum 
swung completely the other way. 

Mr. Hype. Well, Senator, the problem is this. Take an innocent 
looking thing like 309(b) here which on its face and in theory is very 
nice and a helpful thing for the applicant but it results in just the 
opposite. A majority of the Commission are concerned that this bill 
in its present form would likewise tend to enmesh us in procedures 
that we just can’t—— 

Senator Pastore. Well, don’t you think—— 

Mr. Hype. Let me mention some of the experiences we have had 
with this type of legislation, the present protest rule. Congress 
endeavored to keep this thing from getting out of control by saying 
that protests should be stated with particularity. The construction 
of the word “particularity”? by the court covers anything in the world 
in the broadest language. We get no limitation of what they can do 
from that language. 

The attempt by Congress to give us some relief in the terms of 
disposing of protests as in demur, that is to say, admitting the allega- 
tions to be what the protesting party says, the public interest will still 
be served. That only invites the protesting party to make an allega- 
tion that no one could admit to without saying that an operation 
which violates the fundamental law of the land is in the public interest. 
In other words, it is just an invitation to state your complaint so 
broadly that you can’t possibly admit them. 

Senator Pastorr. Yes, but that can be easily overcome. 

Mr. Hype. I would think so. 

Senator Pastore. And the argument is being made that the 
protestant feels he ought to have his day in court before the grant is 
made because onc? the grant is made under the guise that it is made 
in the public interest, it is pretty hard to defeat that once it has 
been decided. The only way you can defeat it in the court would 
be to prove that the Commission acted arbitrarily. 

Now the argument made here is this, that you would specify in the 
law that once the protestant has been heard, you see, that the Com- 
mission then has a right to state its reasons and make the grant and 
the grant would stick until such time as the court might revoke it. 
You will have accomplished your objective of having made the grant. 

Mr. Wo.uEeNBERG. That is exactly what we have done in this bill. 

Senator Pastore. That is the point. I listened to you and that 
is what I got out of your presentation. 

Mr. Hype. I nave said I agree wth the principle of a procedure 
under which the Commission would determine whether the necessity 
for a hearing has been establisned or whether the complaint justifies 
holding it up. A majority of the Commissioners are not satisfied that 
the vehicle provided for here would permit us to do that within a 
reasonable length of time. 

[have told you that personally I would favor legislation which would 
protect us in our ability to determine—— 

Senator Pastore. I am not saying that the provisions in this 
suggestion will do precisely that but it could be made to do that. 

r. Hype. I think so. 

Senator Pastore, That is what I am suggesting here that the legal 

staff of the Commission sit down with the legal staff of the bar asso- 
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ciation and work out something that is in agreement on both sides 
and present it here as a solution to this dilemma. 

Mr. Hype. I would hope so, Mr. Chairman, but some of the 
representations made here have made it very difficult to approach 
it that way. We have been frustrated and burned severely in this 
protest procedure. 

Senator Pastors. You bring it up and we will decide whether it is 
right. 

Mr. Hype. Earlier this week we had a little suggestion to get a 
little relief, a little relief from the limitations on a use that we can 
make of the opinion and review staff, people that are separated from 
the prosecutory and investigatory functions of the Commission. The 
bar association opposed that on the ground that some member of 
this group of assistants to us are going to impinge upon our ability to 
make our own judgments. In other words, the Commissioners are 
so weak that they can’t be trusted to give their own opinions on the 
disposition of an interlocutory matter. How could I work out a 
compromise with that? The slightest indication of agreeing to that 
would be the first proof that the Commissioners are weakminded and 
I will tell you they are not. 

Mr. RusseE.u. Since he is referring to me, in justification of the 
bar association and myself, may I state, Mr. Chairman, that I never 
made such a suggestion. I deny the fact that there is such implication 
in my remarks made Tuesday of this week and I am sorry that there 
is that thought. I did comment on the bill, but I felt the vehicle 
which the Commission proposed by legislation was not the proper 
vehicle for solving the problem. 

Mr. Wo.iEenBERG. Mr. Chairman, may I suggest that we could 
best consider this matter in the context of the present bill and may I 
say on behalf of the committee of the bar association, which has worked 
out this bill, that we would be delighted to sit down with the legal 
staff of the Commission or with the Commissioners and we believe 
that a meeting of minds in the public good could be and should be 
accomplished and that we weal not regard anyone as being weak- 
minded in doing so. 

Senator Pastors. The only thing I want to say is this, gentlemen, 
the one thing I am most is realistic. I doubt very much whether this 
substantial change of the law could be effected without some agree- 
ment being reached because after all, it is a highly technical point and 
it has to be explained on the floor of the Senate and on the floor of the 
House and unless you have some unanimity of the point of view, I am 
afraid that this kind of change could not be easily made. 

This is substantially for the reason that the very abuses that led to 
the change in 1956 were because many of the people in the Congress 
felt a little apprehensive as to whether or not the public interest was 
being served because of the contest going on between different forces 
who were interested in the one objective of getting a license. 

Mr. Wo.uEeNnBERG. As I recall, there was agreement on the 1956 
amendment. 

Senator Pastorz. The pendulum swung from one pole to the other 
pole and I remember that many, many Senators at the time were 
quite put out over the situation as it then existed. I realize that has 
led to an extreme situation on the other side of the coin. Now I think 
myself that we can get back to first base here by getting a meeting of 
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the minds and this thing can be worked out. I don’t think it can be 
done during this session of Congress, I will be very frank with you. 
I mean we are coming to the twilight of this session and we have 
many, many important bills and if this thing has to be revised, I think 
the two staffs need to work on this. 

This is nothing that has to be worked over a fortnight. This is 
something that can be worked out while Congress is in recess and you 
can come back next January with something that is substantial and 
we can get a procedure here that will be in the public interest and will 
serve both litigants or any group of litigants that are interested in 
the granting of a license. 

I think myself that it can be worked out very easily provided that 
we set up a procedure whereby the protestant can be heard expedi- 
tiously without any delay and that after that hearing, the Commission 
has within its power to make a determination and make a grant so 
that the people can look at television and listen to radio while this 
contest is going on between these parties, once the public interest 
has been determined and the parties have been heard. 

Now we can write that right into the law. We can be very specific 
about the authority of the Commission to make the grant, provided 
the protestant is heard without delay. 

Mr. Wotiensera. Mr. Chairman, we have given really the most 
lengthy and deepest consideration to those very problems and we really 
believe that this bill, and we hope the Commission will agree after it 
has studied it more, that this bill as we have drafted it meets the point 
that you just mentioned and meets the point that Commissioner 
Hyde raised. 

That does not mean that word for word and letter for letter it would 
do that, but that with a minor change here or a minor change there, 
and we welcome suggestions, we think that the essence of improved 
administrative efficiency, a chance for the protestant to be heard, a 
chance for the Commission to make a grant without hearing and give 
reasons, are embodied in the bill. 

Because of Commissioner Hyde’s expression of the views of the 
majority of the Commission, which he does not share, and which seem 
to be in general that this proposal would increase the burdens on the 
Commission and is bad for that reason, I would like to state very 
briefly for the record some of the points that we think make this ad- 
ministratively better. I am not now talking about a fair hearing or 
any rights of the protestants, I am talking about something which we 
think is the Commission’s concern, to wit, the easing of the adminis- 
trative burdens on the Commission. 

First of all, there is one point that we have referred to, the particu- 
larity of allegations. By greatly tightening that up, we will greatly 
reduce the ease of filing protests which later turn out to be without 
substance. 

Second, by eliminating oral arguments and evidentiary hearings 
where such are not necessary in the discretion of the Commission, we 
have eliminated the biggest burden of 309(c) on the Commission. 

Third, we are eliminating a present ridiculous and unnecessary 
duplication of proceedings before and after grant. If someone objects 
to an application, he may feel either for purposes of delay or for pur- 
eee of being sure that his interests are protected, he may feel that 

e must make his full case before grant because after all, the Com- 
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mission will make the initial decision and make up its mind at the 
time of the grant. There will be pleadings and answers too. After 
grant, the mandatory 309(c) procedure comes into effect and he can 
come in with the same allegations or same plus some additional ones 
and can then be entitled to automatic built-in delay. 

Four, there is the eliminating of the delaying factors which result 
from hearing-type processes. ‘This is because we are eliminating un- 
necessary hearings. 

Five, there is the elimination of the elaborate processes which apply 
today when you want to correct a grant or correct an application after 
grant. If the Commission goes ahead and makes the grant, then 
there must be application for modification of construction permit if 
there is some defect discovered afterward, and the Commission must 
in effect process again the whole thing. The Commission’s whole 
effort these days is to eliminate duplicating the processing of the same 
application, yet the present postgrant procedure is a built-in manda- 
tory statutory system for duplication of process. 

We think that it will greatly cut down the petitions for rehearing 
for the obvious reason that today, the Commission makes a grant 
without hearing, without explanation. If you have filed an objection, 
while the Commission may sometimes give you some brief one- 
sentence statement as to the reasons for not agreeing with you, in 
many cases, it will simply say that it has considered your objections 
and found the grant in the public interest. 

Under those circumstances, you find it necessary, as a matter of your 
own vindication, to petition for rehearing and force the Commission 
to give the reasons for its position. 

Next, we think that by moving this procedure into the pregrant 
stage, we are putting all the delays in the same period. There are 
necessary delays that the Commission has with processing. Let’s 
have the objections filed during this period and not have the delays 
run consecutively instead of concurrently. 

The protest proceedings today require complete findings, complete 
opinions, elaborate disposition. 'The Commission under the procedure 
we propose will be able to concisely and rather summarily to dispose of 
these pre-grant objections without the necessity of the full elaborate 
opinions which occupy so much time of the staff and the Commission. 

Finally, we have said we think our procedure will eliminate many of 
the frivolous protests which have plagued the Commission. 

Thank you, Mr. Chairman. 

FEDERAL COMMUNICATIONS Bar ASSOCIATION, 
Washington, D.C., June 22, 1959. 


Hon. Joun O. Pastore, 
Chairman, Subcommittee on Communications, Interstate and Foreign Commerce 
Committee, Washington, D.C. 

Dear Mr. CHarrRMAN: In reviewing the transcript of my statement before the 
Communications Subcommittee on June 11, 1959, on 8. 1898, I have discovered 
a few typographical errors. The necessary corrections are set forth on the 
enclosed memorandum. 

I have also observed that there were two points at which my responses to 
questions should be clarified. At pages 82 and 83 of the transcript you discussed 
procedures with respect to processing objections to applications and at page 84 
I indicated I thought that S. 1898 ‘‘meets the point you just mentioned.” I did 
not intend to imply by that statement that, in cases where the Commission con- 
cludes a hearing is required to determine if a grant is in the public interest, the 
Commission would be free to make the grant before the hearing. Under S, 1898, 
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the Commission may make a grant without hearing despite objections to the 
application by a party in interest, provided it finds that the objections do not 
raise material and substantial questions of fact. 

In the first full paragraph on page 85 I referred to elimination of oral arguments 
and evidentiary hearings where such are not necessary “in the discretion of the 
Commission.”” This statement may carry the unintentional implication that 
§, 1898 would give the Commission discretion to resolve material and substantial 
factual issues without a hearing. This is not the case. 8S. 1898 eliminates 
mandatory hearings or oral arguments in cases not warranting them. It confers 
upon the Commission the duty of deciding whether there are substantial and 
material factual issues requiring a hearing. A negative decision by the Commis- 
sion on this question would, of course, be judicially reviewable on an appeal from 
the order granting the contested application. 

In sum, 8S. 1898 would eliminate futile hearings and oral arguments now re- 
quired to be held merely because a technically adequate protest is filed. S. 1898 
would not eliminate hearings in cases where the Commission itself finds that 
substantial and material factual questions exist as to whether a grant would be 
Jawful and would serve the public interest. 

It will be appreciated if this letter is incorporated in the hearing transcript. 

Sincerely yours, 
J. RocER WoLLENBERG, 


Page 1, line 8 from bottom of page, insert “Chairman, Committee on Practice 
and Procedure,”’ after ““Roger Wollenberg’’. 

Page 1, line 5 from bottom of page, should read: ‘‘the Committee on Practice 
and Procedure,’’. 

Page 60, line 10, “the” has been inserted after “‘to’’. 

Page 61, line 3, ““Commission”’ has been changed to ‘‘Congress’’. 

Page 61, line 7, ‘‘the’’ has been inserted after “‘leave’’. 

Page 62, line 4, ’’.”’ after “‘cavalierly’’; “‘but’’ has been changed to ‘‘But’’, 

Page 62, line 7 from bottom of page, “‘substantial’’ has been changed to ‘‘insub- 
stantial’’. 

Page 63, line 9 should read: “it makes that initial grant—that public announce- 
ment of’’. 

Page 68, line 4, ‘“‘mandatory’”’ has been inserted after “‘existing’’; ‘demand’ 
has been deleted; “‘procedure’’ has been made plural. 

Page 70, line 14, ‘‘Agency’’ has been changed to ‘“‘agency”’ and ‘‘action’’ has 
been added after “‘agency’’. 

Page 70, line 15, ‘‘had’’ has been inserted after ‘Congress’. 

Page 70, line 16, ’’,’’ has been added after ‘‘and’’. 

Page 71, line 5 from bottom of page, ‘‘that’’ has been changed to ‘‘the’’, 

Page 73, line 12, ‘“‘right’’ has been changed to “ripe’’. 

Page 75, line 4, “‘raises’’ has been changed to “‘raise’’. 

Page 85, line 3, “‘and’’ has been changed to “‘or’’. 

Senator Pasrorr. Mr. Hyde. 

Mr. Hypr. Mr. Chairman, I indicated before that I was sure that 
the Commission could agree with the stated objectioives of the 
legislation suggested by the bar association. I indicated to you that 
the majority were fearful of the vehicle that has been proposed for 
that purpose would lead to worse procedural difficulties than we have 
now. I gave you my own personal view that I would welcome a 
change in procedure that would lead to decisions on complaints 
beforehand. 

I do believe that I have given and I am giving you my own view 
that something can be done in that regard. I, of course, would en- 
deavor most sincerely to accomplish that purpose. 

It does seem a bit frustrating to us, however, when we propose some 
easing of the administrative load, to be faced with such arguments 
asthis. And, while we welcome Mr. Russell’s restatement of position, 
Jam concerned with this language which appears on the record: 

Section 5(c) was inserted in the act in 1952 for the purpose of preventing staff 
from impinging in any way on the Commission’s own responsibility to decide 
tases by submitting the staff’s recommendations as to the manner in which 
adjudicatory cases should be resolved. 
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The objection that the bar raises now is that it is contrary to the 
rationale which they have stated here that the staff may impinge upon 
the ability of the Commissioners to exercise their own responsibility, 


STATEMENT OF FREDERICK W. FORD, FEDERAL COMMUNICATIONg | 


COMMISSIONER 


Mr. Foro. Mr. Chairman, my name is Frederick W. Ford. I am 
a member of the Commission. In view of the turn this matter has 
taken this morning, in which you have indicated there was practically 
no chance of anything being done on this in this session, I won’t make 
anything like the statement that I intended to make and the objections 
that I have and the position of at least five other Commissioners with 
respect to this matter that has been presented here today. 

I would like to say just briefly that the Commission, and [ think 
all of the Commissioners are very appreciative of the work that the 
members of the bar association have done in their frankness and 
admitting what a horrible thing this was to impose on the Commis- 
sion back in 1952 and the disastrous results almost that resulted from 
it. 

We all feel very strongly, I think, that if it were possible and Con- 
gress saw fit to do it, to just repeal it and start all over again would be 
by far the most preferable thing to do. However, there was a situa- 
tion that existed at that time that this was intended to correct and 
so, therefore, probably some legislation is essential. 

I think most of the Commissioners, four, five, or six, are opposed 
to the bill that is recommended by the bar association in its present 
form. It does have some meritorious points to it and it may be 
that in the interim between now and the next session of Congress, 
the members of this committee and representatives of the staff will 
be able to arrive at some feasible solution that we can agree on and 
recommend to the Congress. If not, perhaps the issues between us 
may be more clearly drawn for the decision of Congress as to the 
merits of the two positions, one by the bar association and one by 
the Commission. 

I think there is one point that I would like to mention and that is 
the protest provision as it exists now is not a new thing and did not 
originate in 1952. I found in the records of the Commission that as 
far back as 1930 there was a protest provision and that in various 
forms continued as a statute until 1938, when it was apparently found 
hopelessly inadequate and was done away with. 

Now, the thing that I think has been spread on the record here 
pretty completely and accepted as fact, which I do not think is cor- 
rect, is the fact that once the Commission makes a grant, that it has 
a proprietary interest and just is completely convinced that its grant 
is absolutely infallible and I do not think that is true. 

Senator Pastore. I do not think it was said that way, Mr. Ford. 

Mr. Forp. May I just continue? 

Senator Pastore. I think we ought to correct that before you f° 
any further. Once a man has decided that something is in the public 


interest, you have to go quite a distance to make him admit he was 
wrong in his original decision. I mean that is human nature. There 
is nothing phenomenal about that statement. I think it is a natural 
reaction. You find that even among Members of Congress. Once 
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they take a position, it is pretty hard to change them. We are all 
human. 

Mr. Ferp. I think that the material that is loaded every week 
pefore the Commissioners is sometimes a foot high. Buried in there 
sometimes there are 15 or 20 grants. The staff has examined them 
thoroughly. ‘They have been processed and all the deficiencies in 
them corrected and they are recommended as being in compliance 
with the act and no reason why they cannot be granted. So, those 
matters go through rather quickly and they do not receive the con- 
sideration that a hearing case does or anything else. Somebody says, 
wait a minute, there is something wrong here and then immediately 
I think you will find the Commission unanimous that if there is some- 
thing wrong with that grant, that they had not heard about before, 
they will immediately want to correct it. 

One of the things that has developed that so many of these protests 
were so odious, that naturally, the Commission would take a very 
adverse view toward protest. I think that is probably what has given 
rise to this concept that the Commission would not back up immedi- 
ately if someone called their attention to something that was wrong 
with the grant, that it wasn’t in the public interest, because I am sure 


the Commission would do that. 


Senator Pastore. I do not think Mr. Wollenberg stated that as a 
fact. He merely stated that as a philosophy, that is all. It is part of 
human nature that once you have taken a position, that it places the 
party who has to seek a change in that position at a disadvantage. 
I mean he has made that as an argument but he did not make it as 
and accusation. Am I right? 

Mr. WoLLENBERG. You are absolutely correct. 

Senator Pastore. I don’t think he accused the Commission of 
having done that. 

Mr. Forp. If I may point out, all the petitions are for reconsidera- 
tion. They are made for judicial procedure and administrative pro- 
cedure and it is one of the prime things that people rely on and people 
we sitting in judgment and will review their actions and if they have 
made a mistake, it will be corrected. Congress throughout its history 
has made provisions of that kind. 

Senator Pastore. I think, Mr. Ford, in view of what you have 
sid and what Mr. Hyde said about the situation, that it requires 
vrious thought. I want to be frank about this. I would be less 
than honest with you and with myself if I told you you could expect 
swmething before the adjournment of this Congress. I doubt that 
very, very much and I doubt very much even if there were tremendous 
merit to this bill suggested by the bar association that it would get 
very far in the Congress unless there was some consent on the part 
of the Commission itself because the Members of Congress would be 
persuaded in large measure by what this bipartisan, public-spirited 
Commission would feel about this very important situation 
_But there is this to be said that after all, this is a matter of grave 
mportance. Ido not think that the hands of the Commission should 
tied. I think that we should do everything to cut the redtape. I 
lave been very critical about much of the redtape and much of the 
dilydallying and the procrastination that has taken place in many, 
many areas in this field of radio and television. I have been very, 
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very critical of that in the past. However, I do realize some of the 
problems. 

The procedures are intricate, they are complicated, very complex, 
and I realize that sometimes in carrying out the public interest, we 
have to loosen the shackles in order to do it. Maybe we have gone 
too far. Maybe we haven’t, but the fact of the matter is, that at the 
time we did it, we thought we were doing the right thing in 1956. 

In view of experience, everything that has transpired in the mean- 


time, maybe a modification will serve a better purpose. I think you | 
ought to give it very serious thought and you ought to come back here | 


with something tangible next January. 
Mr. Hynes. Mr. Chairman, there were several amendments designed 
to assist us which are not necessarily involved in the legislation spon- 


ee 


sored by the bar association. Mr. Wollenberg, you will remember, | 
stated that the 309(b) procedure wasn’t necessarily a part of their bill. | 


Its presence there, of course, did not make the bill particularly attrac- 
tive to a majority of the Commission, but as he has indicated, that 
matter could be settled quite apart from the legislation and I hope you 
will find it possible to give us some relief in these several matters. 

Senator Pastore. I am only addressing myself to S. 1898. I am 
not addressing myself to S. 1737 or S. 1733. I am only speaking here 
of S. 1898. We cleared that up, that while by association and be 
relation, the problem in 309(b) is more or less touched upon here, I 
think Mr. Wollenberg made it abundantly clear his bill did not rise 
or fall on what our position might be on that although it might affect 
it. 

Mr. Hype. I wanted to call attention to that because we will wel- 
come any relief at all you can give us. 

Senator Pastors. It is lunch time, gentlemen. Mr. Wollenberg, 
you did not get to finish your complete statement, but it will be made 
a part of the record. 

(The balance of Mr. Wollenberg’s statement follows:) 


One of the problems which led to the original enactment of section 309(c) was 
the extended period of time elapsing between filing of and action upon petitions 
for rehearing of Commission decisions without hearing. A grant might remain 
in effect for a year or more without action on a petition which raises substantial 
questions as to its validity. It also unconscionably delays the seeking of judicial 
review in those situations where the filing of a petition for rehearing is a statutory 
prerequisite to seeking review by the courts of Commission action. In light of 
the proposed elimination of the postgrant hearing procedure, which has a require- 
ment that the Commission act on protests within 30 days, the association believes 
this to be an appropriate time to recommend strengthening of the section 405 
remedy by providing a time limit, 90 days, for passing on petitions for rehearing 
of grants made without hearing. 


ANALYSIS OF PROPOSED AMENDMENTS 


A. SECTION 309 


Section 309 is proposed to be revised as follows: A new section 309(a) sets 
forth the terms of the pregrant procedure. Existing section 309(a) becomes 
section 309(b), and is modified in minor, but not in substantive, detail for pur- 
poses of consistency. Existing section 309(b) becomes section 309(c). The exist- 
ing procedure for notifying applicants of the necessity for hearing and for designa- 
tion of applications for hearing is left unchanged where no petition to deny an 
application has been filed or where the Commission questions an application on 
grounds not set forth in any such petition. 
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If a meritorious petition has been filed, the case is set for hearing. Language 
changes are made in the new section 309(c) to integrate the pregrant procedure 
with the existing procedures and to avoid inconsistencies and procedural duplica- 
tions. Existing section 309(c), the postgrant protest procedure, is eliminated 
entirely. A new section 309(d) lists the safety and special services applications 
subject to the pregrant procedure. A new section 309(e) gives the Commission 
the power by rule to make reasonable classifications in order to effectuate sec- 
tion 309. 

The pregrant procedure assures that interested parties receive adequate notice 
of applications subject to the procedure by requiring the Commission to withhold 
action for 30 days after public notice of acceptance of applications for filing. If 
an interested party files a petition to deny the application prior to grant, the 
Commission must dispose of the petition before making a grant. Unlike the 
present protest procedure, the pregrant procedure does not compel the Commis- 
sion to hold automatic evidentiary hearings or oral arguments in cases where such 
proceedings may be futile. Moreover, the petition must contain specific allega- 
tions of fact supported by affidavit. The applicant is given an opportunity to 
reply. 

If no substantial and material question of fact is raised, the Commission may 
deny the petition with a concise statement of its reasons. The holding of oral 
argument in such a situation is left to the Commission’s discretion. If questions 
requiring a hearing are presented, the Commission has full authority to specify 
the issues and assign the burden of proof to be borne by the parties to the hearing. 
Thus the pregrant procedure gives the Commission reasonable control of the 
proceedings before it, a control lacking under the existing protest procedure. 
At the same time, where the Commission denies a pregrant petition, the concise 
statement of reasons required will furnish an adequate basis for immediate judicial 
review and will give interested parties the opportunity to seek judicial stay of 
Commission action. ‘The Commission will not be able to deny pregrant requests 
for hearing without explanation. 

The pregrant procedure would apply to all applications in the broadcast and 
common Carrier services with six classes of exceptions. The exceptions generally 
cover emergency authorizations, authorizations involving operation of facilities 
substantially in the manner for which construction previously was authorized, 
authorizations involving involuntary or minor changes in existing authorizations 
and certain broadcast authorizations of a character such that the need for prompt 
Commission action is felt to outweigh the need for an opportunity to file objections 
prior to grant. 

The pregrant procedure would not apply to the great bulk of applications 
in the safety and special services. Many thousands of these applications are 
handled each year. It is impractical to give prior public notice of their filing. 
In the overwhelming majority of situations there is no party in interest who may 
legitimately complain of such applications. Limited categories of safety and 
special service applications, grant of which may adversely affect rights of other 
licensees or applicants, would be made subject to the pregrant procedure. The 
Commission would also be given specific authority by rule to make additional 
categories of applications in safety and special services subject to the pregrant 
procedure. 

B. SECTION 405 


The right of any party in interest to petition for rehearing under section 405, 
regardless of what proceedings may have been had before the Commission prior to 
grant would continue to be available under section 405. 

Two amendments are proposed to section 405. The first would correct a typo- 
graphical error in the most recent reenactment of that section. The second, 
which involves a change of substance, would provide a cutoff date for action on 
petitions for rehearing of Commission grants made without hearing. 

Under section 405 the filing of a petition for rehearing does not require a stay of 
the Commission action of which complaint is made. Under these circumstances 
it is important for the Commission to dispose with reasonable promptness of the 

tition, especially in those cases in which no hearing has been held. The 90-day 
imit proposed is believed to be long enough so as not to place an undue burden 
on the Commission, but short enough to assure that a questionable authorization 
will not be allowed to remain in effect for a prolonged period without Commission 
consideration of a pending petition for rehearing. 








68 PROPOSED AMENDMENTS TO FCC ACT OF 1934 





CONCLUSION 


It is believed that the amendments here proposed to sections 309 and 405 of the 
Communications Act will go a long way toward eliminating the unjustifiable 
burdens upon the Commission’s processes which have existed since the enactment 
of section 309(c) in 1952, and will at the same time result in improving the remedies 
available to interested parties in cases where substantial questions are presented. 

For the first time since 1952 the Commission will no longer be compelled to hold 
an evidentiary hearing or oral argument in situations where the allegations of the 
objecting parties in interest fail to raise material questions suitably supported by 
affidavits as to facts. At the same time, objecting parties in interest will for the 
first time be assured that the Commission will give adequate consideration to the 
objections raised before a decision to make a grant has been reached, and the 
Commission will be required to give reasons for its actions in denying pregrant 
petitions which will permit a prompt court test of the validity of Commission 
decisions. 

Thus under the proposed amendment to section 309, the Commission and 

Commission permittees wiil be relieved of the oppressive burdens of unnecessary 
hearings which, in turn, may create inducements for financial settlements that 
may be contrary to the public interest. The incentive to protestants to wait 
until after a grant to invoke mandatory delaying procedures will be destroyed. 
On the other hand, objecting parties will have the benefit of having their views 
given full consideration by the Commission in the processing of an application 
before the view of the Commission has been crystallized into a decision, and will 
have an opportunity for prompt court review. 
Finally, the amendment to section 405 eliminates a defect which has existed in 
that section since the original enactment of the Communications Act in 1934. 
For procedural reasons a petition for rehearing under section 405 is frequently 
required as a condition precedent to obtaining judicial review. For the Com- 
mission to have the power to delay action on the petition for an indefinite period, 
and at the same time to allow the questioned grant to remain in effect, is a classic 
example of the power to deny justice by delaying justice. This loophole in the 
law should be closed. 


Senator Pastore. Gentlemen, the hearing is recessed, subject to 


the call of the Chair. 
(Whereupon, at 12 o’clock noon, the hearing was adjourned subject 


to the call of the Chair.) 
(The following material was received for the record:) 


CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, May 16, 1959, 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 

Dear Mr. CuarrMan: Further reference is made to your letter dated April 
21, 1959, acknowledged April 23, requesting our comments on 8. 1733, 86th 
Congress, a bill to amend subsection (b) of section 309 of the Communications 
Act of 1934, as amended. 

Other than the explanation which was made a part of the record at the time 
S. 1733 was introduced, we have no information with respect to the necessity for 
or advisability of enacting legislation of this nature. Accordingly, and since the 
provisions of the bill would not affect the functions or operations of this Office, 
we make no recommendation with respect to its enactment. 

Sincerely yours, 
JoserpH CAMPBELL, 
Comptroller General of the United States. 


GENERAL SERVICES ADMINISTRATION, 
Washington, D.C., June 25, 1959. 


Hon. WarREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

Dear Mr. CuarrMan: Your letter of April 21, 1959, requests comments on 
S. 1733, a bill which relates to procedures for the consideration of applications for 
radio licenses. 
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Under its statute (63 Stat. 383; 40 U.S.C. 481), GSA’s interest in communica- 
tion matters is primarily as a user of services obtained from common carriers and 
in representation of the executive agencies in negotiations with such common 
carriers, and in proceedings involving such carriers before Federal and State regu- 
latory bodies. 

As this bill involves procedures relating to radio licenses, S. 1733 does not suffi- 
ciently concern GSA’s mission to warrant an expression of views. 

The Bureau of the Budget has advised that they have no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
FRANKLIN FLOETE, Administrator. 


U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, , 
Washington, D.C., July 2, 1959. 
Hon. Warren G. Maanuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


Dear Senator: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill (S. 1733) to amend subsection (b) of section 
309 of the Communications Act of 1934, as amended. 

Section 309(b) of the Communications Act of 1934 (47 U.S.C. 309(b)) provides 
that the Federal Communications Commission, before designating for hearing on 
any application for a construction permit or station license, shal! notify the appli- 
cant and known parties in interest of its objections to a grant of the application 
and give the applicant an opportunity to reply. The bill would amend section 
309(b) so as to omit this notification requirement as a step toward a hearing. 

The subject of this legislation is not a matter for which the Department of 
Justice has primary responsibility, and accordingly we make no recommendation 
as to the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
LAWRENCE E. WALSH, 
Deputy Attorney General. 


CoMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, May 15, 1959. 
Hon. WARREN G. Maanuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 


Dear Mr. CHarrRMAN: Further reference is made to your letter dated April 21, 
1959, acknowledged April 23, requesting our comments on 8. 1734, 86th Congress, 
a bill to amend section 409(c) of the Communications Act of 1934, as amended, 
with respect to presentations in any case of adjudication which has been desig- 
nated for a hearing by the Federal Communications Commission. 

Other than the explanation which was made a part of the record at the time 
8. 1734 was introduced, we have no information with respect to the necessity for or 
advisability of enacting legislation of this nature. Accordingly, and since the 
provisions of the bill would not affect the functions or operations of this Office, we 
make no recommendation with respect to its enactment. 

Sincerely yours, 
JosEPH CAMPBELL, 
Comptroller General of the United States. 


U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, D.C., July 8, 1959. 


Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 
DEAR SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill (S. 1734) to amend section 409(c) of the Com- 
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munications Act of 1934, as amended, with respect to presentations in any case 
of adjudication which has been designated for a hearing by the Federal Com- 
munications Commission. 

Section 409(c)(2) of the Communications Act of 1934, as amended (47 U.S.C, 
409(c)(2)), provides that in any case of adjudication, as defined in the Adminis- 
trative Procedure Act, which has been designated for a hearing by the Commis- 
sion, no person who has participated in the presentation or preparation for pres- 
entation of such case before an examiner of the Commission, and no member of 
the Office of the General Counsel, the Office of the Chief Engineer, or the Office 
of the Chief Accountant (the Office of the Chief Accountant has been abolished 
by administrative action of the Commission), shall directly or indirectly make 
any additional presentation respecting such case, unless upon notice and oppor- 
tunity for all parties to participate, except to the extent required for the disposi- 
tion of ex parte matters as authorized by law. 

The bill would provide that in any case of adjudication, as defined in the Ad- 
ministrative Procedure Act, which has been designated for a hearing by the Com- 
mission, no member of the Office of the General Counsel, the Office of the Chief 
Engineer, or any other person, shall directly or indirectly make any presentation 
respecting such case (except to the extent required for the disposition of ex parte 
matters as authorized by law) to the Commission or any member thereof, any 
hearing examiner, any assistant to a Commissioner, or any member of the review 
staff, unless upon notice and opportunity for all parties to participate; provided 
that this paragraph shall not prevent consultations among the commissioners, 
their assistants, and the review staff as provided in section 5(c) of the act (47 
U.S.C. 155(e)). 

Thus any person would be prohibited from making presentation to a Commis- 
sioner, examiner, member of the review staff, etc., without notice and opportunity 
to all parties to participate, making exception only with respect to certain ex parte 
matters and consultations among Commission personnel. 

While the Department is in accord with the purpose of the measure, it is 
suggested that serious consideration be given first to a comprehensive survey of 
the role of administrative agencies so that legislation can be enacted based upon 
a full understanding of the problems involved. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
LAWRENCE FE. WALSH, 
Deputy Attorney General. 





CoMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, May 15, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 


U.S. Senate. 


Dear Mr. CuHairMAN: Further reference is made to your letter dated April 21, 
1959, acknowledged April 23, requesting our comments on S. 1735, 86th Congress. 

This bill would repeal the present authorization in subsection 4(b) of the 
Communications Act of 1934, as amended, under which members of the Federal 
Communications Commission may accept reasonable honorariums for the pres- 
entation or delivery of publications or papers. 

The language used in this provision is subject to various interpretations and 
we understand that such interpretations have resulted in differences of opinion 
with respect to the circumstances in which the provision is to be considered 
applicable and the extent of its application. In view of the fact that the Com- 
mission apparently believes such ambiguities preclude satisfactory administration 
of the provision and has recommended its repeal, we see no objection to favorable 
consideration of the bill. 

Sincerely yours, 
JosEPH CAMPBELL, 
Comptroller General of the United States. 
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CompTROLLER GENERAL OF THE UNITED STaTEs, 
Washington, May 15, 1959. 
Hon. WarREN G. Macnuson, 
Chairman, Committee on Interstate and Foreign Commerce, 


U.S. Senate. 


Dear Mr. CuarrMANn: Further reference is made to your letter dated April 21, 
1959, acknowledged April 23, requesting our comments on 8S. 1736, 86th Congress, 
a bill to amend the Communications Act of 1934, as amended, by eliminating 
the requirement of an oath or affirmation on certain documents filed with the 
Federal Communications Commission. 

Other than the explanation which was made a part of the record at the time 
§. 1736 was introduced, we have no information with respect to the necessity for 
or advisability of enacting legislation of this nature. Accordingly, and since the 
provisions of the bill would not affect the functions or operations of this office, 
we make no recommendation with respect to its enactment. 

Sincerely yours, 
JosEPH CAMPBELL, 
Comptroller General of the United States. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, May 15, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 


Dear Mr. CuarRMAN: Further reference is made to your letter dated April 21, 
1959, acknowledged April 23, requesting our comments on 8. 1737, 86th Congress, 
a bill to authorize the imposition of forfeitures for certain violations of the rules 
and regulations of the Federal Communications Commission in the common 
carrier and safety and special fields. 

Other than the explanation which was made a part of the record at the time 
§. 1737 was introduced, we have no information with respect to the necessity for 
or advisability of enacting legislation of this nature. Accordingly, and since the 
provisions of the bill would not affect the functions or operations of this office, we 
make no recommendation with respect to its enactment. 

Sincerely yours, 
JOSEPH CAMPBELL 
Comptroller General of the United States. 


Post OrricE DEPARTMENT, 
OFFICE OF THE GENERAL COUNSEL, 
Washington, D.C., July 9, 1969. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C 


Deak Mr. CuarrMan: It has been brought to the attention of this Department 
that S. 1737, a bill to authorize the imposition of forfeitures for certain violations 
of the rules and regulations of the Federal Communications Commission in the 
common carrier and safety and special fields, is before your committee for con- 
sideration. 

This Department has not been requested to report on this bill, but there is a 
provision of the measure upon which it is deemed appropriate to comment. 

The proposed section 508(c) of title V of the Communications Act, appearing 
on page 4 of the bill, among other things, authorizes or requires the transmission 
of certain notices by registered mail. 

Many official documents and other matter transmitted or served by registered 
mail generally have no intrinsic value. The purpose of having them served or 
transmitted by registered mail is to establish proof of mailing and delivery through 
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the system of receipts provided for such mail. The same purpose now can be 
served by the use of the certified mail service. 

The certified mail service established by the Postmaster General now provides 
a cheaper means for the transmission of such documents or other matter which 
are required or permitted by law to be served or transmitted by registered mail, 
Proof of mailing and delivery is available through the system of receipts given at 
the time of mailing and taken at the time of delivery of the certified mail. If the 
sender so desires, he may obtain a return receipt as evidence of delivery. 

During the 85th Congress three laws (Public Law 85-207, approved August 28 
1957; Public Law 85-259, approved September 2, 1957; and Public Law 85-866, 
approved September 2, 1958) were enacted to provide, among other things, the 
ary amendment of several existing laws to authorize the use of certified 
mail. 

It is suggested, therefore, that if S. 1737 receives favorable consideration by the 
committee, it be amended by inserting the words ‘‘or by certified mail’’ immedj- 
ately following the words “by registered mail’’ in line 12, page 4 of the bill. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to the committee. 

Sincerely yours, 
HERBERT 8S. WARBURTON, General Counsel. 





FEDERAL AVIATION AGENCY, 
Washington, D.C., June 26, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

Dear Mr. CuHairRMAN: This is in reply to your request of April 22, 1959, for 
the comments of this Agency with respect to S. 1737, a bill to authorize the 
imposition of forfeitures for certain violations of the rules and regulations of the 
Federal Communications Commission in the common carrier and safety and 
special fields; S. 1739, a bill to amend the Communications Act of 1934 in order 
to authorize the licensing of certain rebroadcasting stations constructed without 
a permit under such act; and 8. 1741, a bill to amend the Communications Ac 
of 1934 with respect to the requirements for operating transmitting apparatus. 

S. 1737 would amend title V of the Communications Act of 1934 to authorize 
the impositions of forfeitures for violations of certain rules and regulations of the 
Federal Communications Commission in the common carrier, safety, and special 
fields. 

S. 1739 would amend section 319(d) of the Communications Act of 1934 in 
order to authorize the licensing of certain rebroadcasting stations constructed 
without a permit under such act. 

S. 1741 would amend section 318 of the Communications Act of 1934 with 
respect to the requirements for operating transmitting apparatus. 

These three bills have been reviewed from the standpoint of their effect on the 
Federal Aviation Ageney’s operations. It is felt that they have no substantial 
effect, and, therefore, no comments are submitted with respect to them. 

Sincerely yours, 
Auan L. DEAN, 
(Acting for E. R. Quesada, Administrato)r. 





CoMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, May 15, 1959. 
Hon. Warren G. Macnuson, 
Chaiman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 

DeEaR Mr. CuHarrMan: Further reference is made to your letter dated April 2) 
1959, acknowledged April 23, requesting our comments on 8. 1738, 86th Congress, 
a bill to amend section 5(c) of the Communications Act of 1934, as amended, to 
redefine the duties and functions of the review staff. 

Other than the explanation which was made a part of the record at the time §. 
1738 was introduced, we have no information with respect to the necessity for or 
advisabiity of enacting legislation of this nature. Accordingly, and since the 
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provisions of the bill would not affect the functions or operations of this office, we 
make no recommendation with respect to its enactment. 
Sincerely yours, 
JosEPH CAMPBELL, 
Comptroller General of the United States. 





COMPTROLLER GENERAL OF THE UNITED SrarTEs, 
Washington, May 15, 1959. 
Hon. WARREN G. MaGnuson, 
Chairman, Committee on Interstate and Foreign Commerce, 


U.S. Senate. 


Dear Mr. CuarrMAN: Further reference is made to your letter dated April 21, 
1959, acknowledged April 23, requesting our comments on S. 1740, 86th Congress, 
a bill to amend section 202(b) of the Communications Act of 1934 in order to 
expand the Federal Communications Commission’s regulatory authority under 
such section. 

Other than the explanation which was made a part of the record at the time 
§. 1740 was introduced, we have no information with respect to the necessity for 
or advisability of enacting legislation of this nature. Accordingly, and since the 
provisions of the bill would not affect the functions or operations of this office, we 
make no recommendation with respect to its enactment. 

Sincerely yours, 
JOSEPH CAMPRELL, 
Compiroller General of the United States. 





U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, D.C., July 2, 1959. 
Hon. WARREN G. MAGNUSON, 
oo”) arene on Interstate and Foreign Commerce, U.S. Senate, Washing- 
ton, D.C. 


Dear SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill (S. 1740) to amend section 202(b) of the Com- 
munications Act of 1934 in order to expand the Federal Communications 
Commission’s regulatory authority under such section. 

Section 202(a) of the Communications Act of 1934 (47 U.S.C. 202(b)) makes 
it unlawful “for any common carrier to make any unjust or unreasonable dis- 
crimination in charges, practices, * * * or services * * *,”’ and subsection (b) 
of section 202 provides that “charges or services * * * include charges for * * * 
the use of wires in chain broadeasting or incidental to radio communication of 
any kind.’’ The bill would change the word ‘“‘wires’’ in section 202(b) to ‘“‘com- 


| munication facilities of common earriers.”’ 


With the advance in the art, telephone companies now perform these connect- 
ing services by radio rather than wires (e.g., microwave relay systems). While 
the companies have continued to file tariffs with the Commission as to these 
new services, they are not required to do so in view of the statute’s use of the 
word “wires” in 202(b). The bill would bring the statute up to date by substi- 
tuting for ‘‘wires’’ the phrase ‘‘communication facilities of common ecarriers.”’ 

The Department of Justice would have no objection to the enactment of the bill. 

The Bureau of the Budget has advised that there is no object to the submission 
of this report. 

Sincerely yours, 
LAWRENCE FE. WaALsH, 
Deputy Attorney General. 





CoMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, May 15, 1959. 

fon. WARREN G. Maanuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
US. Senate. 
Dear Mr. CuarrMan: Your letter of May 12, 1959, requests our views on 
1898, 86th Congress, a bill to amend the Communications Act of 1934 with 
spect to the procedure in obtaining a license and rehearings under the act. 
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We have no comments to offer as the subject matter of the bill does not involye 
a function of our office and we have no special information as to the need for or 
desirability of the proposed legislation. 
This report is submitted in triplicate, as requested. 
Sincerely yours, 
JosEPH CAMPBELL, 
Comptroller General of the United States, 


DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE SECRETARY, 
Washington, June 29, 1959, 
Hon. WarRREN G. MaGNvuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 

Dear Mr. CuHArrRMAN: Reference is made to your recent request for the views 
of the Department of Defense on three bills which are pending before your com- 
mittee. The Secretary of Defense has delegated to this Department the respon- 
sibility for expressing the views of the Department of Defense on these bills: 

S. 1737, 86th Congress, a bill to authorize the imposition of forfeitures for 
certain violations of the rules and regulations of the Federal Communications 
Commission in the common carrier and safety and special fields. 

S. 1739, 86th Congress, a bill to amend the Communications Act of 1934 in 
order to authorize the licensing of certain rebroadcasting stations constructed 
without a permit under such act. 

S. 1741, 86th Congress, a bill to amend the Communications Act of 1934 with 
— to the requirements for operating transmitting apparatus. 

he Department of the Air Force, on behalf of the Department of Defense 
interposes no objection to the enactment of these bills, since it has been advised 
by the Federal Communications Commission, with reference to 8. 1741, that no 
station involved would broadcast on frequencies below 54,000 kilocycles. It ig 
pointed out that uncoordinated MF and HF broadcasting on frequencies below 
30,000 kilocycles would adversely affect naval communications. The Federal 
Communications Commission has assured that the Department of Defense would 
be advised of and given an opportunity to be heard on any changes to the pro- 
cedures as stated above. 

In the interest of clarity, it is suggested that the words “of another broad- 
casting station’’ be inserted after the word “‘signals’’ in line 10 of S. 1739. 

The enactment of these bills would not impose any monetary burden upon the 
Department of Defense. 

his report has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget advises that there is no objection to the submission 
of this.report. 

Sincerely yours, 


x 








